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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Under the circumstances of this case is the 
Receiver entitled to the allowance of a fee and costs? 


2. Was it not the duty of the Receiver, to main- 
tain, preserve and protect the property from such loss | 


and damage as occurred? 


3. If the Receiver is entitled to a fee, is not the 
fee allowed excessive under the circumstances of this 
case? 


4. Did not the Court below fail to afford appel- 
lants a full and fair hearing on their opposition to the 
allowance of a fee and costs to the Receiver? 
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UNITED STATES COURT OF APPEALS | 


For The District Of Columbia Circuit 


No. 14, 864 


ALBERTA O, RAMSEUR 
and 
CHARLES J. RAMSEUR, 


WILLIAM S. THOMPSON, 


Appellee. | 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Appellants, 





This is an appeal from an Order of the United States District 
Court for the District of Columbia issued on October 16, 1958 allowing 


the Appellee-Receiver a fee and claimed costs. 


The jurisdiction of this Court is conferred by 28 U.S.C 


1291 and 1294, Act of June 25, 1948, P. L. 773, ch. 646. 


. Sections 





2 
STATEMENT OF POINTS 


1. A Receiver has the legal duty to use reasonable care to pro- 


tect property in his possession from loss or damage. 
2. A Receiver is liable for his own negligence. 


3. A Receiver should not be allowed to recover costs expended 
by him for the sale of property incurred after he had notice that the 
property had been sold. 


4. It was error to allow a receiver's fee of $300.00 upon property 
worth $1,275.07. 


5. In considering the allowance of a fee to the Receiver it was 
error not to take into consideration the amount of the damages caused 
by the negligence of the Receiver. 


6. Failure of the Court below to permit Appellants to fully 
present the facts underlying their opposition to the allowance of a fee 
and costs was arbitrary and an abuse of discretion. 


STATEMENT OF THE CASE 


This was an action brought by Alberta O. Ramseur against the 
Appellant, Charles J. Ramseur, for a divorce, custody of and mainte- 
nance for their minor daughter, and for partition of their jointly held 
real estate known as Lot 120 in square 1041 improved by premises 347 
Kentucky Avenue, S. E., Washington, D. C. 


After the trial on the merits a judgment was issued granting Mrs. 


Ramseur a limited divorce, custody of and maintenance for her minor 
child, and appointing the Appellee, William S. Thompson, Receiver of 
the above described house. 


The Order appointing the Receiver directed that he take posses- 
sion of the house, and in the words of the Order, "maintain, preserve 
and lease said property in the best interests of the parties hereto" * * * 
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(J.A. 3). The Receiver obtained sole possession and control of the 
house on September 27, 1957 (J.A. 15). Some time in December of 
1957 the Receiver advised counsel for Mr. Ramseur that he was unable 
to lease the house without first having it painted outside and |completely 
re-decorated inside, and inquired whether funds would be made avail- 
able for that purpose. 


The Receiver was advised very shortly thereafter that neither 
Mr. nor Mrs. Ramseur desired to spend any money on painting or re- 
decorating the house. 


The failure to obtain a tenant for the house brought about nego- 
tiations between Mr. and Mrs. Ramseur which culminated early in 
February of 1958 in their agreeing to sell the house. On February 20, 
1958, pursuant to the request of counsel for Mr. Ramseur, Milburn J. 
Donohoe, Jr., an experienced realtor, inspected the house prior to list- 
ing it for sale (J.A. 11-12). He discovered that the house had not been 
"winterized" or in other words the water had not been shut off and the 
pipes, water fixtures, and radiators had not been drained to prevent 
their freezing. As a result considerable damage was occasioned through 
the freezing and bursting of radiators and water pipes. The actual cost 
to the purchasers of the house of repairing and restoring the ‘ase 
amounted to $1,323.00 (J.A. 12). 





On or about March 12, 1958 an offer to purchase the property was 
submitted to the Appellants, was accepted by Mr. Ramseur but after a 
considerable length of time was declined by Mrs. Ramseur. As the Ap- 
pellants could not agree on the sale price for the house, counsel for 
Mr. Ramseur finally secured a Court Order on May 22, 1958 directing 
the Appellee to sell it (J.A. 7). | 


On or about June 14, 1958 through counsel for Mr. Ramseur, an 
offer to purchase the property was received which was acceptable to 
both of the Appellants. Upon inquiry, the Appellee-Receiver advised that 


he had not as yet obtained a purchaser. Thereupon, Appellants accepted 





4 


said offer, and on June 19, 1958 counsel for Mr. Ramseur advised 
Appellee-Receiver (J.A. 16) that a contract to sell the property together 
with a deposit had been received and accepted; and that a copy of a 
proposed court order permitting such sale would be mailed to him. It 
was mailed the next day, June 20, 1958 (J.A. 16). 


On July 29, 1958 the Court issued an order (J.A. 7) permitting 
Appellants to sell the property; directing counsel for each of the Appel- 
lants to hold the net proceeds of the sale pending settlement of the 
Appellee-Receiver's fees, and discharging the Appellee as Receiver. 


The Appellee-Receiver thereafter filed a petition for the allowance 
of a fee and payment of his claimed expenses. Appellants filed opposition 
to the allowance of a fee and the claimed expenses for the principal 
reasons that the Receiver had failed to protect the property from loss 
and damage; certain of the services claimed to have been rendered by 
the Receiver were unnecessary to the performance of his duties; and 
that in any event the charge for the services stated to have been ren- 
dered were excessive (J.A. 10-11). 


On October 16, 1958 a short hearing on said petition for fee and 
expenses was had before Judge Holtzoff (J.A. 13-20) resulting in the 
allowance of a fee of $300.00 and costs in the amount of $66.36 (J.A. 13). 
Notice of this Appeal followed on November 13, 1958 (J.A. 20). 


SUMMARY OF ARGUMENT 


The damages to the property occurred while in the sole custody 
and possession of the Appellee. 


The Appellee, as receiver, had the legal duty to use reasonable 
care to protect the property. 


The failure of the Appellee to protect the property constitutes 


negligence, for which, as a matter of law, he is personally liable. 





eee 


| 

| 
~ The failure of the Court below to take into consideration the 
damage to the property in allowing a fee to the Receiver; and its arbi- 
trary refusal to permit Appellants to fully present the facts and reasons 


underlying their opposition to an allowance of a fee and costs was an 
abuse of discretion, and as such reversible error. 


ARGUMENT 


The pertinent and uncontrovertible facts forming the basis for 
this appeal are (1) The Appellee was appointed as Receiver of the house 
owned by the Appellants by order of the Court below, wherein by the 





terms of the order he was directed "to maintain, preserve and lease 
said property in the best interests of the parties"; (2) Appesihes had ex- 
clusive possession, custody and control of the house from September 27%, 
1957 to and including at least February 19, 1958; (3) That the house was 
vacant between said dates, and that the water was not shut off and the 





pipes, radiators and water fixtures in the house had not been drained to 
prevent their freezing; (4) That the freezing and bursting of the pipes, 
radiators, etc. occurred during the time the Appellee had sole possession, 
custody, control and responsibility for the maintenance and preservation 


of the house. 


The primary question for determination is whether or not the Ap- 
pellee exercised the degree of care required of a receiver, and sec- 
ondarily, if he did not, was he guilty of negligence and liable for the 


resulting damage ? ! 


The law appears to be well settled that under the common law a 
receiver has the duty of exercising reasonable care of the property com- 
mitted to his custody and possession. United States ex rel. Willoughby ¥. 
Howard, 302 U. S. 445, 450, 82 L. Ed. 352, 356. Reasonable care is 
synonymous with ordinary care, and has long been defined ag -- that 
degree of care which men of ordinary prudence exercise in taking care 
of their own persons or property. | 
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It has been held that the first duty of a Court having possession of 
property is to preserve it for the litigants, Colorado Wool Marketing 


Ass'n. v. Monaghan, et al., 66 F. 2d 313, 315. This duty, of course, 


may only be performed by the appointment of an individual or individuals 
to carry out the basic responsibilities of the Court. Upon acceptance of 
an appointment as a receiver the duty of protecting and preserving the 
property for the benefit of the parties thereto devolves upon the re- 
ceiver. In re National Molding Company, 230 F. 2d 69, 71-72, and 
Pearson Mfg. Co. v. Pittsburg Steamboat Co., 309 Pa. 340, 163 A. 680. 
A receiver, though not liable for the torts of his employees, is per- 
sonally liable when he commits the wrong himself. Davis v. Duncan, 

19 F. 477; Henry, Receiver v. Claffey, 189 Ind. 609, 127 N. E. 193; 


First Nat. Bank of Wyoming, Pa. v. Alexander, 95 F. 2d 871. 


As the Appellee was the only person having possession of the 
house and chargeable with preserving and maintaining it, he alone is 
responsible for the damage. It is believed that the Court can take 
judicial notice of the fact that the ordinary average man knows that 
water pipes, radiators, etc. in an unheated vacant house will freeze and 
burst in freezing weather. So consequently, an experienced, educated 
and trained man such as the Appellee must have such knowledge. There- 
fore, it seems obvious that little thought was given to the protection of 
this property. This proposition is substantiated by the fact that the 
Receiver was appointed June 27, and although he took possession of the 
property on September 27, did not qualify as Receiver by filing the re- 
quired undertaking until November 18, some 12 days after Summary 
Notice by the Court of his failure to qualify (J.A. 2). In addition on 
May 22, 1958 an order was issued directing the Receiver to sell the 
house, but according to Appellee's own statement of services rendered 
(J.A. 10) he took no action to sell the property until June 23, 1958 about 
one month later. 
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The Appellee does not deny that the property was damaged as 
hereinbefore stated, but argues that the damage amounted to only 
$600.00 (J.A. 19). And he has never offered any excuse or justification 


for not preventing the damage. 


APPELLEE'S CLAIMED COSTS 





The Court below allowed Appellee $66.36 as reimbursement for 
costs expended by him, although in Appellee's petition for allowance of 
costs and fee he shows costs amounting to exactly $20.00 less (J.A. 10). 
Appellants take the position that Appellee is justified in claiming as his 
costs only the sum of $10.00 covering the premium on his bond or under- 
taking. This for the reason that the balance of his claimed costs are for 
expenses incident to sale of the house at public auction, and as shown by 
his statement of services (J.A. 10) were incurred on June 23) 1958 
approximately 4 days after he had been notified that Appellants had sold 
the property (J.A. 16). Appellee did not deny in the Court below that he 
had been advised by telephone on June 19 that the property had been sold 
or that he did not receive in the mail on June 20 a copy of a proposed 
court order allowing Appellants to sell the property. Why the Appellee 
conferred with an auctioneer and ordered publication in a newspaper of 
the notice of public sale of the house some 4 days after being advised 
that the house had been sold, was, and still is, a mystery to counsel. It 
is regrettable that Appellee incurred this unnecessary expense, but it 
hardly seems equitable to charge the Appellants with it when Appellee 


of his own volition and after due notice proceeded to incur it, 


We admit that the Appellee performed some services as Receiver, 
and even though none of his services appear to have resulted in benefit 
to the Appellants, we concede that he should be compensated for them. 
However, in addition to the foregoing there were other services per- 
formed which are verily believed to have been unnecessary, and they 
are services listed in paragraphs 3, 8, 10 and 11 of Appellee's petition 





| 
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8 
for allowance of costs and fee (J.A. 9-10). In this connection the record 
shows the auditor's meeting scheduled in this case for July 29, 1957 did 
not involve Appellee whatsoever, and it took less than 30 minutes to 
acquaint him with this fact despite his claim that he conferred with 
counsel for 30 minutes thereon. Appellee claims in paragraph 8 of his 


said petition and statement of services rendered (J.A. 9) that he prepared 
and filed on September 27, 1957 a motion to adjudicate defendant (one of 
the Appellants) in contempt for failure to pay rent and argued same in 


Court. It is believed that no citation of authority is needed to support 
the statement that one may not be adjudicated in contempt for failure to 
pay rent, certainly not in such circumstances as involved in this case. 
Furthermore, this motion was not filed on September 27 as claimed, but 
on September 30 some 3 days after possession of the house was turned 
over to Appellee, and the motion was not argued in Court as claimed, 
but was withdrawn on October 10 (J.A. 2). It is interesting to note that 
in paragraph 5 of Appellee's petition and statement of services that he 
prepared a lease of the house to be signed by Mr. Ramseur, which Mr. 
Ramseur refused to sign on August 19, 1957, and that in paragraph 7 
Appellee visited the property on August 25, 1957 some four days later 
to ascertain its rental value. This raises the obvious question, how can 
a lease be properly prepared and submitted for execution when the 
rental value is not known? 


ABUSE OF DISCRETION BY THE TRIAL COURT 


The record discloses that the Court below did not take into con- 
sideration the amount of the damage to the house in considering the 
allowance of a fee and costs to the Receiver. Infact this damage seems 
to have made no impression on the Court whatsoever. 


The Appellants were not permitted to fully present the facts con- 
stituting the basis of their claim that under the circumstances a fee 
should not be allowed to the Receiver (J.A. 16), and this failure and 
refusal is, in its arbitrariness, an abuse of discretion which constitutes 
reversible error. 
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Wherefore, it is urged that the judgment of the Court below be 
reversed denying the Appellee a fee and costs or in the alternative, if it 
| 


is found consonant with equity and justice under the circumstances of 
the case, the cause be remanded for a full hearing on the merits. 


Respectfully submitted, | 


E. W. MOLLOHAN, JR., 
900 F Street, N.W. 
Washington, D.C. 


Attorney for Appellant, 
Charles J. Ramseur 


HERMAN MILLER | 
421 4th Street, N. W.: 
Washington 1, D.C. | 


| 
Attorney for Appellant, 
Alberta O. Ramseur 
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Docket Entries 


Judgment . e e e ° e o ° ° 


Motion to Adjudicate Defendant, Charles J. Ramsuer 
in Contempt and for Payment of Rent a * 


Affidavit of Frederick H. Evans . « »® 
Affidavit of William S. Thompson -- = 


Order Directing Sale of Real Estate 
Order Discharging Receiver, etc. _ - © -» 


Petition for Allowance of Costs and Fee for Receiver, 
and Statement of Services Rendered . * 


Opposition of Defendant to Petition for Allowance of 
Fee for Receiver °- © © © © 


Opposition to Plaintiff to Petition for Allowance of 
Receiver’s Fee . . «© +2 «© e« -» 


Affidavit Concerning Damages to Premises 
347 Kentucky Avenue, S. E., D.C, 5 


Order for Payment of Costs and Fee for Receiver 
Official Transcript of Proceedings . . . 


Notice of Appeal $+: * & * & 
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JOINT APPENDIX | 





ALBERTA RAMSEUR, ) 
Plaintiff 

v. ) Civil Action No. 5488-'53 
) 
CHARLES R. RAMSEUR, ) 
Defendant 


1953 


Nov. 
Dec. 


1954 


Feb. 


Apr. 
June 


1956 


May 


1957 


Jan. 


June 


June 
Sep. 
Sep. 


28 


21 
12 


24 


30 
30 


Answer of.defendant to complaint 


DOCKET ENTRIES 


Complaint and summons 


Summons 


Summons 
Summons | 


Summons 
Calendared 
Order to consolidate with 800/54, McGuire, J. 


Heard & Court finds for Plaintiff, Receiver to ‘be 
appointed (Order to be presented), Holtzoff, J. 


Judgment awarding limited divorce to plaintiff, & 
custody & maintenance of minor children; appoint- 
ing William S. Thompson, Esq., receiver, to fur- 
nish bond in sum of $1000.00. Cause referred to 
auditor. Holtzoff, J. 


Auditor notified. 
Motion of plaintiff to adjudge defendant in cade 


Motion of plaintiff to require defendant to release 
personal property of plaintiff. 








rr 





. 18 


. 19 
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Motion of receiver to adjudicate defendant in 
contempt, Affidavits (2). 


Withdrawal of plaintiff's motion to adjudicate defendant in 
contempt for failure to pay maintenance per attorney for 
plaintiff. 

Affidavit of plaintiff. 


Order referring cause to Auditor in connection with issues 
of contribution. (Auditor notified) Holtzoff, J. 


Memorandum with respect to delinquent fiduciary. 
Notice of summary hearing issued, Sirica, J. 


Undertaking of Wm. S. Thompson, Receiver in amount of 
$1000.00 with National Surety Corp. approved and filed. 


Order vacating summary hearing, Sirica, J. 


Annual Report of William S. Thompson, Receiver, Under 
Rule 22. 


Motion of defendant for order directing sale of real 
estate. Affidavit. 


Order rescinding reference of cause to auditor, Holtzoff, J. 
Order directing receiver to sell real estate, Holtzoff, J. 


Order discharging receiver and vacating order of May 22, 
1958 directing receiver to sell property, Holtzoff, J. 


Petition of Wm. S. Thompson for allowance of costs and 
fee for receiver and statement of services rendered. 


Opposition of defendant to petition of receiver for fees. 
Opposition of plaintiff to petition for allowance of fee. 


Affidavit of Milton J. Donohoe in re damages to premises, 
347 Ky. Ave., S. E. 


Order for payment of costs & fee to receiver, Wm. Ss. 
Thompson, in sum of $366.36, Holtzoff, J. 


Notice of appeals of plaintiff and defendant. 


Order extending time to and including December 22, 1958 
for filing transcript of Appeal, Pine, J. 


Designation of record by defendant. 
Statement of points. 












[Filed June 27, 1957] 





JUDGMENT 


This cause came on to be heard upon the Complaint and Answer 


filed herein, and upon consideration thereof, the evidence adduced in 
open Court, and argument of counsel of the respective parties, the 
Court finds as fact: that the parties hereto were married in the Dis- 
trict of Columbia on January 22, 1941; that there was born to them one 
child, Luette Delores Ramsuer, who is now Fifteen years of age; that 
the defendant has been guilty of acts of cruelty toward the plaintiff; that 
the parties hereto own the property known and designated as 347 Ken- 
tucky Avenue, Southeast, Washington, D.C., as tenants by the entirety; 
that since separation of the parties hereto on or about the 23d day of 
November, 1953, said property has not been leased, but has been 
occupied by the defendant; that it is not in the best interest of either of 
the parties hereto at this time to order a sale and partition of said 
property; that it is in the best interest of the said minor daughter that 
her custody be awarded to the plaintiff herein. Accordingly, it is by 
the Court this 27th day of June 1957, | 

ADJUDGED, ORDERED AND DECREED as follows: 

1. That the plaintiff be, and she hereby is, awarded a limited 





divorce. 

2. That the custody of the minor child of the parties hereto be, 
and it hereby is, awarded to the plaintiff. 

3. That the defendant be, and he hereby is, ordered and directed 
to pay to the plaintiff the sum of $12.00 per week as and for maintenance 
of the minor child of the parties hereto, the first of said payments to be 
made on Friday, the 28th day of June, 1957, and a like sum oneach suc- : 
ceeding Friday thereafter, pending further order of this Court. 

4. That Wm. S. Thompson, Esq., a member of the bar of this 
Court, be, and he hereby is, appointed received to take possession on 
July 15, 1957, of the property known and designated as 347 Kentucky 
Avenue, Southeast, Washington, D.C., with the power to maintain, 
preserve and lease said property in the best interests of the parties 


' 
| 
i 
' 
| 
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hereto; with the further power to pay mortgage payments, real estate 
taxes, water and sewerage charges due, or that may become due, on 
said property; and any necessary and reasonable repairs that may be 
required to preserve and protect said property; and to deduct 5% of 
and from the gross rentals received as and for compensation for his 
services; and that the net rentals may be disbursed to the parties 
hereto in such proportions as they may agree; or in the absence of 
such agreement be held by him pending further order of this Court. 
The said receiver shall give bond in the sum of $1000. 

>. That this action be, and it hereby is, referred to the Auditor 
of this Court to determine the amount each of the parties hereto have 
invested in the real estate herein, the amount each have expended in 
taxes, repairs, water and sewerage charges, improvements, if any, and 
any other items properly chargeable to said property; and report his 
findings and recommendations thereon to the Court. 

6. That the defendant pay to Herman Miller, Esquire, the sum of 
$150. 00 as and for his services on behalf of the plaintiff herein. 


/s/ Alexander Holtzoff 
Judge 


MOTION TO ADJUDICATE DEFENDANT, CHARLES J. 
RAMSUER IN CONTEMPT AND FOR PAYMENT OF RENT 


Comes now William S. Thompson, Esquire, and respectfully 
represents to the Court that on July 15,1957, said William S. Thomp- 
son was appointed to take possession of premises 347 Kentucky Ave- 
S.E., in the District of Columbia with the power to maintain, 

a preserve, and lease said property in the best interests of Alberta O. 

a Ramsuer and Charles J. Ramsuer, Plaintiff and Defendant, respectively, 
B in Civil Action No. 5488-53, and for reason of this motion states as 

t- follows: 

1. That the Defendant, Charles J. Ramsuer, is now in possession 
of said premises and refuses to vacate or pay rent. 


udge Holtzoff 
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2. That the estate is in dire financial circumstances, the taxes, 
trust notes, and water bill, all being due, the water bill being due 
specifically before September 30, 1957. | 
3. That Defendant Charles J. Ramsuer has made several promises 
to sign a lease agreement and begin payment of rent to the receiver, but 
he has refused to do so. | 
4. That there are no assets in the hands of the Receiver, William 
S. Thompson, to pay the debts on the property and the Receiver is un- 
able to find a tenant as long as the Defendant is in possession of same. 
WHEREFORE, the premises considered Petitioner prays: 
1. That the Defendant, Charles J. Ramsuer be ordered to mae 
mediately give up possession of said premises. | 
2. That Defendant be required to pay rent in the => of $85.00 
per month beginning July 15, 1957, and running through October 15, 1957. 
3. That the attached affidavits of merit be incorporated as a part 
of this motion. | 


/8/ Wm. S. Thompson 
Court Appointed Receiver 


[ Certificate of Service] 





AFFIDAVIT OF FREDERICK H. EVANS | 
DISTRICT OF COLUMBIA, se: ! 

Frederick H. Evans, being first duly sworn on oath according to 
law, deposes and says that he is a member of the Bar of the District of 
Columbia, and is associated with William S. Thompson, Court appointed 
Receiver of premises 347 Kentucky Avenue, S.E., in the District of 
Columbia, in the within cause; that affiant visited premises 347 Ken- 
tucky Avenue, S.E., in said District in an effort to talk to Charles J. 
Ramsuer; that he had a conference with a person who represented her- 
self to be the sister of Charles J. Ramsuer; that Charles J . Ramsuer 
telephoned affiant's office a few days later and made an appointment 
with William S. Thompson; that said Charles J. Ramsuer did not keep 
the appointment; that affiant conferred with the respective counsel for 


6 
Piaintiff and Defendant herein in an attempt to work out an arrangement 
for rent of the premises; that Charles J. Ramsuer represented to affiant 
that he would rent the said premises and pay the rent from July 15, 
1957; that said Charles J. Ramsuer has refused and failed to vacate the 


premises, to sign the lease or to pay rent. 


Frederick H. Evans 
Associate Counsel of 
William S. Thompson, Court 
Appointed Receiver. 


[Jurat] | 


AFFIDAVIT OF WILLIAM S. THOMPSON 
DISTRICT OF COLUMBIA, ss: 

William S. Thompson, being first duly sworn on oath according 
to law, deposes and says that he was appointed receiver of premises 
347 Kentucky Avenue, S.E., in the District of Columbia by the Court, 
with power to take possession of said premises and lease same; that 
immediately after said appointment affiant went on three occasions to 
said premises and found no one at home; that affiant made several 
telephone calls to Charles J. Ramsuer and on one occasion talked to a 
person who represented himself to be Charles J. Ramsuer; that said 
Charles J. Ramsuer came to affiant's office and discussed signing a 
lease for said premises which he occupies; that said Charles J. Ram- 
suer has refused to sign a lease or to vacate the said premises; that 
after said refusal a letter was addressed to Charles J. Ramsuer on 
July 30, 1957, concerning his failure to sign a lease or pay a set amount 
of rent for said premises; that said Charles J. Ramsuer agreed orally 
to sign a lease and bring the rent up to date but has failed to do so; 
that affiant's associate, Frederick H. Evans, also went to the premises 
on several occasions in an endeavor to locate Charles J. Ramsuer and 
have him sign a lease; that affiant wrote to Herman Miller, Esquire, 
Attorney for Plaintiff herein, and to E. W. Mollohan, Esq., Attorney 
for Defendant herein, explaining the situation to each of them. 


> 1) 
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Affiant further states that no assets have been received by him 
as Receiver, and that the trust notes, water rent, and taxes are all due 
on the premises, and further affiant sayeth not. 


Wm. S. Thompson 
[ Jurat] 


[ Filed May 22, 1958] 
ORDER DIRECTING SALE OF REAL ESTATE | 
This cause having come on for hearing on the motion of the de- 
fendant for an order directing the receiver herein to sell certain real 
property and upon the consideration thereof and after hearing counsel 
for plaintiff and defendant it is by the Court, this 22nd day! of May, 1958 
ORDERED that William S. Thompson, the receiver heretofore 
appointed herein, be, and he hereby is directed to sell the real property 
involved in this proceeding known and designated as Lot 120 in Square 
1041 improved by premises 347 Kentucky Avenue, S. E., Washington, 
D. C. That said sale shall be made in the manner as provided in 
Rule 31 of this Court. | 


/s/ Alexander Holtzoff 
JUDGE , 


[ Filed July 29, 1958] 
ORDER DISCHARGING RECEIVER, ETC. 

Upon consideration of the oral motion of the plaintiff and defen- 
dant to vacate the Order herein dated the 22nd day of May, 1958 direct- 
ing the receiver to sell the real property involved in this proceeding, 
and for an order discharging said receiver, and it appearing to the 
Court that the parties hereto have settled their differences respecting 
said real property, and have agreed to sell said property and to divide 
the net proceeds. of said sale equally between them, as evidenced by 
the signatures hereon of counsel for the parties hereto, and it being 
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represented to the Court that said receiver has not obtained a pur- 
chaser for said property, it is, by the Court, this 29th day of July, 1958 

ORDERED, as follows: 

1. That the Order of this Court, dated the 22nd day of May, 1958, 
directing the receiver herein to sell the real property designated as 
Lot 120 in Square 1041, improved by premises 347 Kentucky Avenue, 

S. E., Washington, D. C., be, and it hereby is vacated. 

2. That William S. Thompson, heretofore appointed receiver 
herein, be, and he hereby is discharged. 

3. That the net proceeds of the sale of the aforesaid real estate 
shall be paid in equal shares to counsel of record for the plaintiff and 
defendant, and shall be held by them pending payment to said receiver 
of the reasonable value of his services herein plus any necessary and 
reasonable expenses incurred by said receiver, and in default in pay- 
ment and settlement as aforesaid, the said net proceeds shall be held 
by said counsel pending further order of the Court. 


/s/ Alexander Holtzoff 
JUDGE 


WE CONSENT: 
/s/ Herman Miller 
Attorney for Plaintiff 


/s/ E. W. Molohan, Jr. 
Attorney for Defendant 


I hereby certify that a copy of the foregoing Order was left in 
the office of William S. Thompson, Esq., 511 6th Street, N. W., Wash- 
ington, D. C., this 25th day of July, 1958 together with notice that the 
game would be presented to the Court at 10:00 a.m. on the 29th day of 
July, 1958. 


/s/ E.W. Mollohan, Jr. 





[ Filed July 31, 1958] 


PETITION FOR ALLOWANCE OF COSTS AND FEE 
FOR RECEIVER, AND 
STATEMENT OF SERVICES RENDERED 


Your Petitioner, William S. Thompson, respectfully represents 
to this Court that he was appointed receiver in the above styled cause 





on the 27th day of June, 1957, and duly qualified and assumed his duties, 


and that pursuant to said duties of the receiver, the following statement 
of services rendered and costs paid by the receiver is submitted: 

1. That notice was given to all parties, the Water Department, 
and Collector of Taxes, that a receiver had been appointed. 
Time: 30 minutes. | 

2. That a conference was held June 29, 1957, with Mr. Ramsuer 
in an effort to get him to pay rent so that current obligations on the 
property could be met. 


Time: 45 minutes. 
3. Conferred with Mr. Mollohan, July 23, 1957, concerning 
auditor's meeting, scheduled for July 29, 1957. ! 
Time: 30 minutes. | 
4. Conferred with Mr. Ramsuer on July 29, 1957, about renting 
the property. 
Time: 30 minutes. 
5. Prepared a lease to be signed by Mr. Ramsuer August 19, 
1957, which he refused to sign. | 
Time: 10 minutes..: 
6. Conferred with Mr. Ramsuer on August 24, 1957, by an effort 
to get him to sign the lease and pay current expenses on the property. 
Time: 50 minutes. | 
7. Visited the property August 25, 1957, to ascertain its rental 


value. 
Time: 45 minutes. 





8. Prepared and filed, on September 27, 1957, a Motjon to Adjudi- 


cate Defendant in contempt for failure to pay the rent and argued same 
in Court. | 
Time: 2-1/2 hours. ! 
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9. Filed an accounting with the Court and paid $10.00 for $1,000 
undertaking required by the Court. 
Time: 1 hour. 

10. Conferred with auctioneer, Thos. J. Owen & Son, on June 23, 
1958, prepared the necessary papers, and caused the property to be 
offered for sale to the public. 

Time: 1-1/2 hours. 

11. At the direction of the Court, on June 26, 1958, instructed 
the auctioneer to cease publishing and offering the property for sale, 
and paid cost of publishing, etc. up to that time. Cost was $35.36. 
Time: 1 hour. 

Total costs: 


Bond premium 
Evening Star Newspaper _ 
Notary fees 


TOTAL sum expended 

Total time employed 

Total Court appearances 

Total visits to property 2 

WHEREFORE, Petitioner William S. Thompson, prays that a fee 
of $500.00 be allowed in this case, plus costs in the sum of $46.36. 


/s/ Wm. S. Thompson 
511 Sixth St., N. W. 

ME. 8-1103 

Court appointed receiver 


[ Certificate of Service] 


[ Filed Aug. 8, 1958] 


OPPOSITION OF DEFENDANT TO PETITION FOR 
ALLOWANCE OF FEE FOR RECEIVER 


Comes now the defendant, Charles J. Ramseur, by his attorney, 
and opposes the allowance of a fee of $500.00 to the Receiver appointed 
herein for the following reasons: 

1. The services set forth in paragraphs 3, 10, and 11 of the 
Receiver's "Statement of Services Rendered" were un-necessary to 
the performance of his duties herein. 
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2. The property involved herein while in the possession and con- 
trol of the Receiver was improperly protected, resulting in loss and 
damage to said property of more than $1,000.00. | 
3. The charge for the services stated to have been rendered by 
the Receiver is excessive. ! 


/s/ EE. W. Mollohan, Jr. 
* * * 


Attorney for Defendant 
[ Certificate of Service] | 


[ Filed Aug..11, 1958] 


OPPOSITION TO PLAINTIFF TO PETITION FOR: 
ALLOWANCE OF RECEIVER'S FEE | 


The plaintiff herein, by her attorney, opposes the allowance ofa 





fee to the Receiver herein for the following reasons: | 
1. The plaintiff adopts the reasons set forth in the defendant's 
opposition to the same fee. | 
2. The Receiver produced no result but to the contrary permitted, 
by inaction, the property to become damaged, and took no steps to pre- 
vent trespasses and removal of parts of the property. | 
3. For other and further reasons as will be presented to the 
Court on the hearing of the motion. 


/s/ Herman Miller 
* *k * 


Attorney for Plaintiff | 
[ Certificate of Service] 


[ Filed’Sep. 19, 1958] 


AFFIDAVIT CONCERNING DAMAGES TO PREMISES 
347 KENTUCKY AVENUE, S. E., D. C. 


DISTRICT OF COLUMBIA, SS: 


I, Milburn J. Donohoe, Jr., being first duly sworn on| 


according to law, depose and say as follows: 
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That at the request of E. W. Mollohan, Jr., attorney for Charles J. 
Ramseur, I inspected Lot 120 in Square 1041 improved by premises 347 
Kentucky Avenue, S. E., Washington, D. C. on February 20, 1958 for the 
purpose of appraising said property prior to listing it for sale. 

Upon inspecting said house I found that four radiators had burst as 
a result of freezing; the furnace cracked because of frozen water pipes 
therein; in addition many of the pipes running from the furnace to radi- 
ators on the upper floors and their fittings cracked by reason of freezing. 
I could not tell whether the hot water heater was cracked or not. 

The freezing and cracking of the furnace, radiators and pipes ob- 
viously released considerable water into the house, which in turn damaged 
flooring, plaster and a number of the walls by reason of leakage through 
the ceilings. In addition to the foregoing the water meter had frozen and 
cracked open. 

I obtained estimates of the reasonable value of repairing the fore- 
going damage. The furnace was so badly damaged that it was beyond re- 
pair, and the cost of replacing the furnace was $425.00; replacing the 
cracked radiators, $200.00; replacing the cracked pipes and fittings, 
$125.00. 

The cost of restoring and refinishing the floors was $84.00; repair- 
ing plaster and necessary painting, $205.00; all totaling $1,039.00. 

The purchasers actual costs were $750.00 for plumbing & heating 
and $573.00 for refinishing and redecorating. 

I have been engaged in the real estate business in the District of 
Columbia for more than 20 years; I own real estate in the District of Co- 
lumbia, and have had a great deal of experience in the rental, repairing 
and maintenance of houses and buildings in the District of Columbia and 
in my opinion, the foregoing estimates for repairing the listed damage 
are reasonable. 

/s/ Milburn J. Donohoe, Jr. 
{ Jurat dated Sept. 18, 1958] 
{[ Certificate of Service] 
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[ Filed Oct. 16, 1958] 


ORDER FOR PAYMENT OF COSTS AND 
FEE FOR.RECEIVER | 


This cause having come on to be heard on the petition of William 
S. Thompson, the Court appointed Receiver in the above styled cause, 
for the allowance of costs and fee for the receiver, and it appearing to 
the Court that the receiver herein did render a substantial amount of 
service in the cause herein, it is by this Court this 16 day of October, 
1958, ! 

ORDERED, that E. W.Mollohan, Esquire and Herman I. Miller, 
Esquire, custodians of the funds from the sale of the property in this 
cause, pay unto William S. Thompson, the sum of $366.36, as fee and 
costs. 


/s/ Alexander Holtzoff 
JUDGE 


[ Certificate of Service] 


OFFICIAL TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
October 16, 1958 

The above-captioned cause came on for hearing before the 
HONORABLE ALEXANDER HOLTZOFF, United States District Judge, 
at 11:15 o'clock a.m. | 


APPEARANCES: 
On behalf of the Defendant: 


E. W. Mollohan, Jr., Esq. 
Washington Loan & Trust Bldg., 
Washington, D. C. 


Court Appointed Receiver: 


William S. Thompson, Esq. 
511 Sixth Street, N. W., 
Washington, D. C. 
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PROCEEDINGS 

THE DEPUTY CLERK: Ramseur versus Ramseur. 

MR. THOMPSON: May it please the Court, this case comes 
before your Honor -- Ramseur versus Ramseur, Civil Action No. 5488- 
53 -- on a petition for allowance of costs and fee for the receiver, and 
attached thereto is a statement of services. 

Briefly, if the Court please, this was a divorce matter and your 
Honor granted a limited divorce on June 27, 1957, and your Honor ap- 
pointed me as receiver. 

The outline of the services rendered are included -- they have 
been filed. 

In further connection therewith, if it please the Court, I have 
made payments of $66.36 out of my own pocket, and I have receipts 
here I want to pass up to your Honor to show. 

THE COURT: I do not think I need to examine them. You can 
file them with your account. 

MR. THOMPSON: Yes, sir. A couple of accounts have been filed. 

THE COURT: I think you should attach them to your account. 

MR. THOMPSON: Very well. Incidentally, your Honor, I have 
not been paid anything out of it. It is my understanding the property 
still has not been sold. 

Your Honor directed me to sell it at one time and thereafter I 
was contacted by counsel, Mr. Mollohan,; who stated he had a sale for 
it. I turned the keys and the trust books over to him. That was about 
six months ago. I have not received them since. 

THE COURT: Who is in possession of the property? 

MR. THOMPSON: I think it is vacant at this particular time. 
For a period of time the defendant was in it, without right, and I filed 
2 motion here with your Honor and -- 

THE COURT: Have you any funds in your hands? 

MR. THOMPSON: I have never had any funds in my hands and it 
has cost me $66.36 to date and I would like to ask your Honor for 
instructions. | 
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THE COURT: That was not a very profitable appointment. 

MR. THOMPSON: No, sir; and I had to pay the Evening Star and 
the bond to keep my credit good. ! 

Iam requesting a fee of $500. ! 

THE COURT: What is your suggestion, Mr. Thompson? 

MR. THOMPSON: If your Honor would either instruct me to sell 
it or dismiss me as receiver and give me a fee. | : 

THE COURT: Who is in control of the property? | 

MR. THOMPSON: Mr. Mollohan has the keys. I turned the keys 
and the books over to him. He said he hada sale for it. 

THE COURT: Of course, the Court wants to protect you as to 

your fee. What suggestion have you as to that? : 

MR. THOMPSON: Well, I would ask for a fee of $500) plus the 
costs. I have a statement of services there, your Hono->. | 

THE COURT: Very well. I will hear Mr. Mollohan. | 

MR. THOMPSON: Incidentally, may I bay one more thing? 

THE COURT: Surely. 

MR. THOMPSON: Subsequent thereto, I have bills that have been 
sent to me, about $250. They are tax bills. i 

THE COURT: What type of bills? | 

MR. THOMPSON: Government of the District of Columbia, 
$53.90; water, $9; $107 tax bill and $117. All of these are delinquent. 

I think the Court should know, since your Honor eee me, 
what the situation is. | 

This property can be sold, your Honor. i 

THE COURT: Those are obligations of the owner of the property, 





of course, not your obligations as a receiver. 
MR. MOLLOHAN: May it please the Court, I think a brief recital 
of certain facts would be necessary for your Honor to have a full under- 
standing of the situation. ! 
Mr. Thompson was appointed on June 27th of last year. The 
property was turned over to him and he had sole possession, custody, 
and control of it from September 27, 1957, up to about the 26th of June 
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of this year. 

On May 22nd of this year, your Honor signed an order directing 
Mr. Thompson to sell the property. 

Thereafter, on June 19th, the parties having agreed a day or two 
before as to settlement and disposition of the property, I telephoned Mr. 
Thompson and informed him that the owners, the plaintiff and defendant, 
had obtained a sale for the property, that a contract had been signed and 
a deposit put up, and I told him on June 19 in that telephone conversation 
that I was mailing to him a copy of a proposed order allowing the plain- 
tiff and defendant to sell the property themselves. A copy of that order 
was mailed to him on June 20th. | 

THE COURT: Ido not need all those minutiae. 

MR. MOLLOHAN: I think they are all pertinent. 

THE COURT: I do not need all those minutiae as to dates and 
mailings and so forth. Just tell me what the present situation is. 

MR. MOLLOHAN: The present situation is that the property was 
sold under authority of an order signed by your Honor on July 29th. 

THE COURT: Now who has the proceeds of the sale? 

MR. MOLLOHAN: Mr. Herman Miller has half of the proceeds 
and I have half. 

THE COURT: All that is left for me to do then, as far as the 

present action is concerned, is to fix the receiver's fee, is it not? 

MR. MOLLOHAN: I think there are several matters to be con- 
sidered by your Honor before coming to that point. 

THE COURT: What is that? 

MR. MOLLOHAN: Mr. Miller and I both reluctantly oppose the 
granting of a fee to the receiver in this case for the reason that he had 
sole custody and possession of the property and last winter, in one of 
the extreme cold spells, all of the radiators in the house froze and 
cracked wide open. The radiators were frozen and cracked wide open, 
as shown by the affidavit we have filed in support of our opposition. 
Over $1000 damage was done to the property as a result of improper 
care and attention to it. 


I 
| 


1% 
THE COURT: You know, the receiver is not — to act asa 


janitor. 
MR. MOLLOHAN: No, he is not supposed to act asa saattor but 
with your Honor's permission I would like to read the provision of the 
order appointing him receiver. 
THE COURT: Well, the order is in usual form. 
MR. MOLLOHAN: It is a little more comprehensive, iI believe, 
if your Honor please. | 
Paragraph 4 of the order of June 27, 1957, reads as follows: 
"That William S. Thompson, Esq., a member of the Bar of 
this Court be, and he hereby is, appointed receiver to take pos- 
session on July 15, 1957, of the property known and designated as 
347 Kentucky Avenue, Southeast, Washington, D.C. , with the 
power to maintain, preserve" -- | 
THE COURT: I have the order before me. You yeaa not trouble 





yourself to read the terms of the order. 
Who was in possession of the property, who was Living there at 





the time the pipes were frozen? 

MR. MOLLOHAN: No one was living there. Pursuant to the order 
of this Court the defendant moved out on September 27th, last year, 
turned possession over to Mr. Thompson and with all of the keys. 

THE COURT: What did it cost to have the pipes fixed? 

MR. MOLLOHAN: It cost more than the amount of the original 
estimate of the damage. 

THE COURT: How much did it cost? 

MR. MOLLOHAN: Over $1200. : 

THE COURT: Well, Iam not going to deny the receiver his fee. 

MR. MOLLOHAN: Then, if your Honor please, I would like to 
make this point: Under the circumstances in this case, I think the 
amount asked for is rather high. | 
THE COURT: I will hear you as to that. 
By the way, was it not your motion to havea receiver , apnadated? 
My recollection is not quite clear as to that. Did you ask for the 
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appointment of a receiver originally? 

MR. MOLLOHAN: No, if your Honor please. 

THE COURT: Who did? 

MR. MOLLOHAN: Mr. Miller did. I was opposed to that. 

THE COURT: Mr. Miller is not here opposing this application, 
is he? 

MR. MOLLOHAN: He told me that he had to be in Judge Hart's 
Court and that he would adopt my views. 

THE COURT: What amount do you suggest? 

MR. MOLLOHAN: The net proceeds of the sale of the property 
was $1,275.07. 

Mr. Thompson says that he put in ten hours’ work and he is 
asking for $500. That would be at the rate of $50 an hour. 

THE COURT: What do you suggest. 

MR. MOLLOHAN: I think that is entirely too high. 

THE COURT: What do you suggest? 

MR. MOLLOHAN: Under the circumstances, if your Honor 
please, I have no suggestion. 

THE COURT: You are not very helpful to the Court. You are 
opposing the fee as being excessive. Now what fee do you suggest that 
you would consider reasonable? 

MR. MOLLOHAN: Under the circumstances, I take the position’ 
that he is not entitled to a fee. 

THE COURT: I am going to hold that he is. I will be very glad 
to have you suggest an amount, however, without waiving your rights. 

MR. MOLLOHAN: Iam afraid I would rather not suggest any 
amount. 

THE COURT: You do not have to. You say the proceeds were 
$1000 ? 

MR. MOLLOHAN: $1,275.07. 

MR. THOMPSON: May I just be heard on one thing? 

THE COURT: Yes. 

MR. THOMPSON: I have explained my position. I understand 
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that a request was made for the appointment of a receiver. it was his 
client who refused to move out of the premises for three months. He 
stayed there three months rent free. I filed a motion with your Honor, 
and there was not too much merit to it, but I wanted to get it! before the 





Court. | 
THE COURT: I have overruled the objection. The a question 
is what amount. Have you any suggestion ? 
MR. THOMPSON: I said $500. I just put down partially what was 
done, your Honor. | 
THE COURT: Of course, I do not doubt for a moment that the 
services that you rendered are fully worth the amount that you ask for. 





It is unfortunate that frequently lawyers are underpaid and have to be 
underpaid when the amounts involved are comparatively small. That is 

one of the burdens of the legal profession. A businessman who 
sells goods charges so much for each commodity. The lawyer cannot 
do that. : 

Now, the Court in fixing fees of fiduciary, does have to consider 
the amount involved. Under those circumstances, don't you feel that 
since the amount involved is $1200, that I should allow a lesser amount 
than what you suggest? ! 

MR. THOMPSON: Perhaps so, your Honor. But may | point this 
out to you: The house was not in the best condition. I could have had 
the work done for $600, and I pass up to you actually the contract price. 
I don't know, maybe they got the highest man in town, but I got one out 
there for $600. Now that the property is sold, suddenly they got a bill 
for $1200. ! 

THE COURT: I understand all that, but I have to base your fee, 
to a certain extent, on the amount involved. The amount involved is 
$1200. Now, what fee would you suggest, bearing in mind that amount? 

MR. THOMPSON: I want to be as helpful to the Court as possible. 

THE COURT: Iknow. You have been well-known to the Court for 
a great many years. ! 


MR. THOMPSON: Maybe $200 -- $300 and the costs. 
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THE COURT: You suggest $200 and the costs? 
MR. THOMPSON: $300 and the costs. 
THE COURT: I think that is reasonable. 
MR. THOMPSON: I have an order there, your Honor. 
THE COURT: I will allow $300 and the $66. 36. 
MR. THOMPSON: I would like to file these paid bills. 
THE COURT: What is the total amount? 
MR. THOMPSON: $366.36. I would like to file these paid receipts. 
THE COURT: I will allow that. 
MR. THOMPSON: May I ask your Honor for further instructions ? 
THE COURT: Yes. 
MR, THOMPSON: I have these other bills. May I turn them over 
to the gentleman who now says the property has been sold? 

THE COURT: Yes. 

(Papers were handed to Mr. Mollohan by 
Mr. Thompson. ) 

(Thereupon, at 11:30 a.m., proceedings in the above- 
captioned cause were concluded. ) 


[Filed Nov. 13, 1958] 
NOTICE OF APPEAL 

Notice is hereby given this 13 day of November, 1958 that both 
the above named plaintiff and defendant hereby appeal to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 16th day of October, 1958 in favor of 
William S. Thompson, the receiver in this cause, against said plaintiff 
and defendant. 


/s/ Herman Miller 
Attorney for Plaintiff 


/s/ E. W. Mollohan, Jr. 
Attorney for Defendant 


{Certificate of Mailing] 

















BRIEF FOR APPELLEE 


Gunited States Court of Appeals 


- FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United States Cours 
; Vor thee Oe 
District of Columbia Circuit 
No. 14,864 FIED MAR 1.7 1959 


Soh divert? 


ALBERTA O. RAMSEUR, 
and 
CHARLES J. RAMSEUR, 


Vv. 


WILLIAM S, THOMPSON, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM S. THOMPSON 
Of Counsel: 511 Sixth Street, N. W. 
: : : Washington, D. C. 
Verginald’L. Dolphin i 
Frederick H. Evans Receiver appointed by the Court 


. 


- ROBERT I, THIEL 
Printer 





(i) 


STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee, the questions are: 


1. Was it within the discretion of trial court to 
award a fee to the receiver? 


2. Did the court abuse its discretion in awarding a 


fee in the amount of $300.00 to the receiver under the 
circumstances of this case? 
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UNITED STATES COURT OF APPEALS) 


For The District Of Columbia Circuit 


No. 14,864 


ALBERTA O. RAMSEUR, 
and 
CHARLES J. RAMSEUR, 


WILLIAM S. THOMPSON, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


This appeal grows out of an action below for a divorce, maintenance 


and custody of the minor child of the Appellants and for partition of their 


jointly held real estate located in the District of Columbia. 





Appellants, 
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A trial was held and a limited divorce granted and when the ap- 
pellants could not agree on the division of the realty, the Court below 
appointed the appellee the Receiver to "maintain, preserve and lease 
said property in the best interest of the parties. . ."(J.A. 3). This 
was the only property of the receivership. 


At the time of the appointment, the appellant, Charles J. Ramseur, 
was in possession of the property and the Receiver for a period of two 
months negotiated with appellant Charles J. Ramseur in an effort to get 
the appellant, Charles J. Ramseur, to rent the property for the run- 
down condition of the property rendered it non-competitive in the Wash- 
ington rental market. (J.A. 9) 


Appellant Charles J. Ramseur made a number of promises to 
sign a rental agreement and to pay rent to the Receiver for the period 
in which he was in possession so that the Receiver would have some 
funds with which to pay the encumbrances, taxes and water rent on the 


property. 


It became apparent to the appellee-receiver that appellant, 
Charles J. Ramseur did not intend to pay any money or give the ap- 
pellee-receiver possession, whereupon appellee-receiver filed a Motion 
to Cite Appellant Charles J. Ramseur in Contempt for refusal to give 
possession in compliance with the order of the Court, and to. pay a 
reasonable amount for the period in which appellant Charles J. Ramseur 
had held possession against the appellee-receiver, for the financial 
condition of the property was acute (J.A. 4). 


This motion was dismissed on October 16, 1957, as moot inas- 
much as the appellant Charles J. Ramseur had vacated the property 
without notice to the receiver. (J.A. 4) 


Ali during the negotiations with appellant Charles J. Ramseur and 
counsel for both appellants, it was made abundantly clear that there 
were no funds in the receivership; and that unless substantial repairs 
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were made on the property it could not be rented. (See appepania’ state- 
ment of the case). 


In December of 1957, Receiver again informed the appellants' 
counsel that the property could not be rented whereupon the appellants 
started negotiations for sale of the property. i 


In February 1958 the property was damaged by water thoes pipes 
and radiators freezing. (J.A. 11-19). 





On May 22, 1958, the Court entered an order directing the re- 
ceiver to sell the property and on June 2, 1958 the receiver engaged the 
auctioneer firm of Thomas J. Owen & Son, Inc., to sell said property 
of appellants at public auction. 


After the property was advertised for sale, the receiver was 
advised by counsel for appellant Charles J. Ramseur that he! had found 
a private buyer, whereupon the receiver cancelled the public auction. 


On July 29, 1958, the Court below entered an order permitting the 
appellants to sell the property at a private sale and to hold the proceeds 
until the Receiver was paid. (J.A. 7-8). ! 





On October 16, 1958, a hearing was held on the petition of the 
receiver for a fee and his cost, and on the answer of the appellants in 
opposition to the petition of the receiver, whereupon the Court awarded 
the appellee-receiver a fee of $300.00, and $66.36 as cost (see J.A. 10). 
The $20.00 complained of was auctioneer cancellation cost. (J A. 10). 


SUMMARY OF ARGUMENT 





In determining the award of a fee to the receiver, the trial Court 
had before it for consideration all of the evidence on which appellant 
relies. The lower Court's award of a fee to the receiver with his costs 
was presumptively correct. 
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The award of a fee was within the sound discretion of the trial 
Court and the evidence presented is insufficient to establish that the 
lower Court abused its discretion. 


ARGUMENT I 


It is a well established principle of law that where the lower court 
has exercised its discretion the decision of the lower court will not be 
set aside unless there is a clear showing of abuse of discretion. Wyant 


v. United States Fidelity & Guaranty Co., 116 F. 2d 83, cert.. denied, | 
314 U.S. 610. 


Here the lower court had before it all of the facts presented by the 


parties hereto and after consideration of same the Court stated: 
“I do not doubt for a moment that the services you 
rendered are fully worth the amount that you ask 
for." (J.A. 19). 


That the decision of the lower Court in awarding a fee to the re- 


ceiver in the amount of $300.00 for his services rendered is presumptively 


correct, since that Court had far better means of knowing what was just 
and reasonable than an appellate court can have is supported by myriad 
cases, Starting with Stewart v. Boulware, 33 L. Ed. 568, 133 U.S. 78-82, 
which are also authorities for the proposition that the determination and 
allowance of receiver's fee are within the jurisdiction of the lower court. 
It is submitted that appellants have failed to produce any evidence, and 
sought to elicit no testimony which would be sufficient to rebut the pre- 
sumption that the decision of the lower court was correct. 


Appellants admit candidly that the receiver performed services 
and that the receiver is entitled to be paid. Consequently, the only real 
issue raised by appellants is to what amount is the receiver entitled. 
Each and every argument raised by the appellants on appeal was brought 
to the attention of the lower court. Therefore, appellants seek to have 
the appellate court substitute its judgment, as to the amount of the re- 
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ceiver's fee, for the judgment of the lower court which court}was clearly 
in a better position to evaluate appellee's services to the receivership. 





Although appellants admit that the receiver is entitled to a fee, 


" . . . then, if your Honor please, I would like to : 
make this point: under the circumstances in this 
case, I think the amount asked for is rather high, ™ 


he seeks to reduce the fee awarded to receiver by the trial court on the — 
basis of his allegation that the water pipes burst before the receiver was 
discharged. Inthe case of .N. G. Taylor Co. v. Berger 49 F. Supp. 


| 


524, the court stated: | 

“Unless irregularities regarding compensation | 
received by a receiver amount to fraud or conver-' 
sion of funds, the severe penalty of forfeiture of all 
compensation should not be imposed, nor is it pos+ 
sible to allow receiver something substantially less 
than fair value for his services, and either his 
compensation is forfeited or he. is entitled to what | 
his services are worth." 





There is clearly no justification for appellants’ position that the 
trial court erred in awarding a fee; for where there is nothing in the 
administration of the trust to convict the receiver of want of integrity 
or good faith, mere want of foresight or error of judgment in developing 
or managing the property or business is not a ground for denying re- 
ceiver compensation, Naslund v. Moon Motor Car Co., 134 $. W. 2d 102; 
345 Mo. 465. 


i 





i 
ARGUMENT _Il ! 


The appellants’ contention that the receiver is entitled to costs in 
the sum of only $10.00, is unfounded for the reason that the beasiver 
was advised by counsel for appellant Charles J. Ramseur, that said 
counsel had obtained a private buyer after the receiver had engaged the 
auctioneer, Thoms J. Owen and Son, Inc., and had incurred the follow- 





ing costs: 


| 
i 
| 
i 
| 
| 
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Evening Star Newspaper advertisement $35.36 
Bond premium 10.00 
Notary fees 1.00 


Cancellation fee to Thomas J. 
Owen & Son, auctioneer 20.00 


Total sum expended $66.36 


The above items of expense were supported in the trial Court by. 
receipts Submitted by the receiver. 


When the receiver was notified on or about June 20, 1958, the 


. above expenses, save the cancellation cost, had been incurred. How- 
ever, upon receipt of said notice, the receiver forthwith cancelled the 
sale and necessarily incurred the normal cancellation fee of $20.00. 


It is well established that the receiver should recover all of the 
| necessary costs incurred in the conduct of the receivership, . 


WHEREFORE, it is respectfully urged upon this Court that the 
decision of the lower Court be affirmed with costs against the appellants. 


Respectfully submitted, 


WILLIAM S. THOMPSON 
511 Sixth Street, N. W. 
Washington, D. C. 
Receiver appointed by the Court 
Of Counsel: ? 
Verginald. L. Dolphin 
Frederick H. Evans 
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QUESTIONS PRESENTED 


In proceedings to redetermine tax deficiencies arising 
from operations outside of the United States of a Ca- 
nadian corporation owned and controlled by petitioner, 
did the Tax Court err: 


1. In ignoring the Canadian corporate entity and im- 
posing on petitioner the duty of establishing the nature, 
purpose and recipients of the disbursements made by the 
corporation? 


2. In refusing to consider on the merits the deduc- 
tions to which petitioner was entitled for the advances, 
expenses, and losses incurred by him in connection with 
the operations, notwithstanding that the issue had been 
pleaded and evidence relating thereto had been fully 
presented without objection? 


3. In approving arbitrary and inconsistent methods of 
computation used by the Commissioner of Internal Rev- 
enue in reconstructing petitioner’s income? 


4. In admitting into evidence statements made in the 
course of settlement negotiations? 





SUBJECT INDEX 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
General Background 
Receipts for 1937 
Deductions 
Consolidated-Diana 
The Settlement Conferences 
STATUTES, REGULATIONS AND RULES IN- 


STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT 


I The Tax Court erred in holding that the cor- 
porate entity of Gold Underwriters should be 
ignored and thereby imposed an improper bur- 
den of proof on petitioner 


The inclusion in petitioner’s income of the sums 
deposited in the Pitts account as well as the 
sums remitted to petitioner by Martin consti- 
tuted a duplication of income items 


The Tax Court erred in refusing to consider 
and in failing to give petitioner credit for dis- 
bursements and advances made by him in con- 
nection with the Canadian operations 


The Tax Court committed clear error in its 
treatment of the Consolidated Diana trans- 
ee lM 43-47 


The alleged concessions made by the petitioner 
in the course of settlement negotiations were 
not admissible in evidence 
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JoHN Factor, 
Petitioner, 
Vv. 


CoMMISSIONER oF InTERNAL REVENUE, 
Respondent. 


On Petition for Review of the Decision of the 
Tax Court of the United States 


BRIEF FOR PETITIONER 


JURISDICTION 


This is a petition for review of a decision of the Tax 
Court of the United States redetermining deficiencies in 
petitioner’s income taxes for the years 1935, 1936 and 
1937. Review as to the year 1937 is sought before this 
Court while review as to 1935 and 1936 is being sought 
before the United States Court of Appeals for the Ninth 
Circuit. 


Notice of deficiency was mailed to petitioner by the 
Commissioner of Internal Revenue on August 9, 1946, 
(JA 10, 30). A petition for redetermination was season- 
ally filed with the Tax Court (JA 7). The Tax Court 
had jurisdiction by virtue of Section 272 of the Internal 
Revenue Code of 1954 (26 U.S.C. Sec. 6213). The deci- 
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sion of the Tax Court was entered on July 24, 1958 (JA 
127). The petition for review was filed October 22, 1958 
(JA 128). Jurisdiction is conferred upon this Court by 
Sec. 7482(a) Internal Revenue Code of 1954 (26 U.S.C., 
Sec. 7482(a)). Venue as to the year 1937 is in this Court 
while venue as to the years 1935 and 1936 is in the United 
States Court of Appeals for the Ninth Circuit (26 U.S.C. 
Sec. 7482(b)(1)). 


STATEMENT OF THE CASE 


Petitioner is and was during the taxable years a resi- 
dent alien and now resides in California. He did not file 
any tax return for 1937 (JA 30). 


The Commissioner determined that there was a de- 
ficiency of $185,583.12 in net income for 1937. He im- 
posed both a 50% fraud penalty and a 25% penalty for 
failure to file a return (JA 30-2). 


The deficiency arose primarily by reason of the inclu- 
sion by the Commissioner in petitioner’s income of cer- 
tain disbursements made by Gold Underwriters (Canada) 
Ltd., a Canadian corporation hereinafter referred to as 
Gold Underwriters. The Commissioner determined that 
of the amounts disbursed by the Canadian corporation, 
the sum of $186,066.05 constituted income to petitioner 
(JA 16). The notice of deficiency recited that this amount 
was received and retained by petitioner and was in excess 
of amounts received in repayment of advances made by 
petitioner to the corporation (JA 16). 


In his petition to the Tax Court, petitioner originally 
alleged that this sum was erroneously included in his 
income and that he had no taxable net income in 1937 
(JA 8-9). In a subsequent amendment to his petition, 
petitioner assigned as additional error the failure of the 
Commissioner to allow as deductions various costs and 
expenses incurred in connection with the alleged income 
from Gold Underwriters (JA 27-28). At the opening of 
the hearing before the Tax Court, petitioner’s counsel 
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made it plain that a major issue to be determined in the 
proceeding was the amount of deductions to which peti- 
tioner was entitled for moneys expended by him in pro- 
ducing the income alleged to have been received by him 
(JA 138-141). Petitioner’s counsel stated that large sums 
had been advanced by petitioner for the living and travel- 
ling expenses of salesmen who were instrumental in ere- 
ating the income and that petitioner was entitled to an 
offset for the amounts disbursed by him. He also stated 
that petitioner was claiming a deduction for his own nec- 
essary travel expenses and telephone bills and for legal 
fees paid by him. Petitioner’s counsel also made it clear 
that there was an issue in respect to the eredits to which 
petitioner was entitled in connection with the acquisition 
and disposition of the stock of another Canadian company, 
Consolidated Diana Gold Mining Co., hereinafter referred 
to as Consolidated Diana (JA 137-8). In discussing the 
issues, counsel for respondent made no claim that the 
issues as stated by petitioner’s counsel were not before 
the Court (JA 141-44). Extensive testimony relating to 
all phases of these issues was introduced by both parties 
without objection. 


GENERAL BACKGROUND 


Many of the facts were stipulated (JA 30-81) and others 
were agreed upon at the trial.* 


The following facts are substantially without dispute: 


In the early part of 1935, petitioner decided to open a 
brokerage office in England for the sale of gold mining 
stocks (JA 85). He caused a Canadian corporation, known 
as Montray Finance Corporation, Ltd., to be organized 
for the purpose of acquiring gold mining stocks: and he 
arranged for the formation of an English concern, known 
as C. Rankin Nevens & Company, for the purpose of sell- 


* Where the Tax Court has recited facts which are not being 
challenged, citation will be made to the Tax Court’s Memorandum 
Findings of Fact and Opinion. 
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ing the stocks (JA 85). In 1936, a second Canadian cor- 
poration was activated and a second organization was 
established in England (JA 86). 


Montray Finance Corporation, Ltd., (hereinafter re- 
ferred to as Montray) was organized as a corporation on 
July 4, 1935, under the laws of the Province of Quebec 
and had an office in Montreal from July, 1935, to October, 
1936 (JA 85). 


When Montray ceased business in October, 1936, it was 
succeeded by Gold Underwriters (Canada) Ltd., (herein- 
after referred to as Gold Underwriters) (JA 86). Gold 
Underwriters had been organized as a Canadian corpo- 
ration on August 24, 1933, under the Company’s Act of 
Canada (JA 68). The corporation held its first meeting 
in July, 1935, and three shares were issued at a price of 
$200.00 per share. (Resp. Ex. F., R. 946). The corpora- 
tion remained inactive until October, 1936, when the out- 
standing three shares were transferred to petitioner’s 


nominees who became officers and directors of the corpo- 
ration (JA 86; Resp. Ex. F & G, RB. 946-990). The cor- 
poration’s office was in the apartment of Louis Pitts, its 
secretary-treasurer (JA 86). Bank accounts were opened 
with the Bank of Nova Scotia, Montreal, Canada and the 
Bank of Toronto, Montreal (Stip. of Facts, par. 13, JA 
68). 


The first English organization formed was C. Rankin 
Nevens & Company (hereinafter referred to as Nevens 
& Co.). It was formed as a partnership between C. 
Rankin Nevens, a Canadian citizen, and Harry J. Gould- 
ing, a British subject and a brother-in-law of petitioner 
(JA 86-87). Later, in 1936, the second English organi- 
zation, Carlisle Investment Trust, Ltd., (hereinafter re- 
ferred to as Carlisle) was organized (JA 178-9, 195-6, 
437). 


All of the capital stock of Montray and Gold Under- 
writers was beneficially owned by petitioner and was 
held in the name of his nominees (JA 86-7). Likewise, the 
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petitioner contributed the capital with which Nevens & 
Co. began business (JA 87). In turn, Carlisle received 
its capital from Nevens & Co. (JA 94). The two Cana- 
dian and English organizations were wholly owned and 
controlled by petitioner (JA 86-7, 94). 


In 1935, a contract was entered into by petitioner’s 
attorney to acquire a substantial block of shares of a 
Canadian gold mining company, Kirkland Gold Rand, 
Ltd. (hereinafter referred to as KGR) and Montray 
thereafter obtained an option to purchase additional 
shares (JA 87). In turn, Montray granted to Nevens & 
Co. an option to purchase the shares (JA 88). When 
Montray ceased business in 1936, the outstanding pur- 
chase contracts and options were transferred to Gold 
Underwriters, which stepped into the shoes of Montray 
(Par. 13, Stip. of Facts, JA 68; JA 88, 254-6). 


When Gold Underwriters succeeded Montray, it con- 
tinued with the same working arrangements as previously 
had been in effect between Montray and Nevens & Co. 
(Par. 13, Stip. of Facts, JA 68). As Nevens & Co. and 
Carlisle sold stock in England, Nevens & Co. made re- 
mittances to Gold Underwriters (JA 88, 443). Gold 
Underwriters deposited the remittances in its account with 
the Bank of Nova Scotia, Montreal, Canada, or the Bank 
of Toronto, Montreal, Canada, (Par. 13, Stip. of Facts, 
JA 68). Gold Underwriters utilized part of the funds 
to pay for KGR stock and also expended $1,000 to pay 
part of the purchase price of certain shares of Consolli- 
dated-Diana Gold Mines, Ltd., (hereinafter called Con- 
solidated Diana) (JA 66, 78, 88, 594). Other funds were 
disbursed for salaries, supplies, ete. (JA 88). When 
surplus funds were available in Canada, Gold Under- 
writers from time to time transmitted funds to petitioner 
or to others for his benefit (JA 88, 543-4). 


Gold Underwriters had no office in the United States 
and conducted no business in this country (JA 545). The 
president of Gold Underwriters was one Joseph H. Martin, 
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Jr. His only duty as president of the corporation was 
to sign checks in blank and to turn them over to Louis 
Pitts, the secretary-treasurer (JA 86). He received no 
salary as president, but devoted most of his time as a 
writer for a weekly market newsletter about Canadian 
gold mining stocks which was circulated in England (JA 
377). Pitts entered the payees and the amounts on the 
checks signed by Martin and countersigned them (JA 86, 
376-7). 


Petitioner was never in Canada or England during 
the years of the Canadian and English operations (JA 
85). He did not concern himself with the operating de- 
tails, leaving those in Canada to his secretary, Miss 
Camille Pitts (Mrs. Camille Lord) and to one Maurice 
Shulman, who was at that time a member of the bar of 
the Province of Quebec (JA 173, 244, 250, 327, 331-2, 455, 
500-3). Martin and Pitts received their instructions main- 
ly through Shulman (JA 377, 500-3). Shulman was the 
key man of the Canadian operation (JA 378). He han- 
dled the transfer of operations from Montray to Gold 
Underwriters (JA 255, 455). Indeed Gold Underwriters 
had been incorporated by Shulman in 1933 and its charter 
had Jain dormant in his hands (JA 255). He arranged 
for Martin to become a director and president of Gold 
Underwriters and Martin thought that Shulman was the 
owner of the corporation (JA 374, 379). Petitioner had 
known Shulman for many years and they talked on the 
phone two or three times a week—sometimes oftener 
(JA 250, 455). Shulman made a number of trips to New 
York to see the petitioner in person (JA 251, 456). When 
petitioner desired to issue instructions to Canada, he gen- 
erally relayed them through Shulman or Miss Pitts (JA 
500-3). Miss Pitts, the sister of Louis Pitts, often took 
orders from Shulman (JA 327, 331). 


Large sums of money were transferred back and forth 
between Gold Underwriters’ bank accounts and Shul- 
man’s personal account (Par. 16, Stip. of Facts, JA 76-9; 
JA 266-7). Shulman also received funds directly from 
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petitioner and from Louis Pitts (JA 275, 295). Whatever 
funds he received became, in his own words, “part and 
parcel of the general fund for disbursement for either 
Montray or Gold Underwriters, as the case may be, de- 
pending on the dates” (JA 275-6, 283, 294-5). From what- 
ever source he received funds he “treated it all as one 
fund” (JA 275). Shulman testified there was always a 
balance in the “fund”, “When I was short, they would 
give me some more” (JA 296). Except for certain re- 
mittances to petitioner in 1936 and 1937, all funds re- 
ceived by Shulman were disbursed for expenses in Canada 
or returned by him to Gold Underwriters (JA 266-71, 294, 
303; Par. 16, Stip. of Facts, JA 76). 


Petitioner did not have any books or records estab- 
lishing the amounts advanced by him in connection with 
the English and Canadian operations or the amounts re- 
ceived by him (JA 100, 536). He was dependent upon 
records obtained by the Commissioner primarily in Can- 
ada. The Commissioner started his investigation in 1942 
(JA 216, 237). On February 13, 1943, petitioner began 
serving a ten-year term in a Federal penitentiary for a 
violation unrelated to this case. He was released on 
parole in 1949. In the interval, the Commissioner with 
the active assistance of the Canadian authorities, obtained 
access to the Montray and Gold Underwriters records 
(JA 237). The Gold Underwriters records consisted of 
deposit slips, bank statements, cancelled checks, check 
stubs and certain memoranda prepared by Louis Pitts 
(JA 100-1, 595). The Commissioner caused subpoenas to 
be issued to the principal banks and telegraph companies 
in Montreal for the production of all drafts and evidences 
of money transfers by Gold Underwriters or persons con- 
nected with it (JA 237-41). Photostatic copies of all rec- 
ords which the Commissioner deemed relevant were ob- 
tained and these photostats were the basis of the docu- 
mentary evidence introduced at the hearing (JA 237). 


Because petitioner kept no books, the Commissioner 
reconstructed petitioner’s income and petitioner does not 
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challenge his right to do so. The basis upon which the 
Commissioner reconstructed petitioner’s alleged income 
from the Canadian corporations was described by counsel 
for the Commissioner as follows: 


We contend that the business of Montray and 
Gold Underwriters was the business of the petitioner, 
John Factor; that the corporate entities of these com- 
panies should be disregarded as shams and unreal, 
and that these corporations were largely used to 
conceal John Factor’s dealings in the stock of Kirk- 
land Gold Rand. 
“We contend your Honor, that John Factor is tax- 
able on a net profit of Montray for 1935 and 1936 
and on the net profit for Gold Underwriters for 1937. 
The even total net profit of these two corpora- 
tions for those years is $311,295.67. All of which we 
ae is John Factor’s income, your Honor.” (JA 
Clayton Marsh, the then Special Assistant to the Head 
of the Appellate Division, testified that because there was 
a conflict among the different witnesses who were inter- 
viewed and petitioner was not available for questioning 
and “because most of this business took place in Canada,” 
in reconstructing petitioner’s income, all items were re- 
solved in favor of the government (JA 563). 


The case was tried before the Tax Court some 22 years 
after the event. A number of the participants in the 
transactions, including petitioner’s attorney, A. C. Ber- 
man, and Louis Pitts and William Bleet had died in the 
interval. All of the witnesses, other than the petitioner 
himself, were present under subpoenas by the Commis- 
sioner, but a majority were first placed on the stand 
by petitioner. It would be difficult to classify the wit- 
nesses as either for the petitioner or for the respondent. 


RECEIPTS FOR 1937 


The figures set forth in the Tax Court’s Memorandum 
and Opinion are somewhat confusing and slightly inac- 
curate. 
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In the notice of deficiency, the Commissioner determined 
that a total of $186,066.05 should be included in peti- 
tioner’s income from the Canadian and English opera- 
tions (JA 16). He reconstructed petitioner’s income by 
including therein the sums represented by various checks 
issued by Gold Underwriters mainly to Currency and add- 
ing thereto certain remittances (Ex. 6 to Stip. of Facts, 
JA 616). He deducted certain disbursements by Shul- 
man for the purchase of KGR stock and also deducted 
other amounts which he treated as advances from peti- 
tioner (Ex. 6 to Stip. of Facts, JA 616; Par. 16 and x iy fn 
Stip. of Facts, JA 76-80). The balance was treated as 
income to petitioner (JA 616). The proper breakdown 
accordingly is as follows: 


Income from Gold Underwriters $162,637.11 
Remittances from London to California 4,432.50 
Remittances from London to Montreal 

(Deposited in Pitts Bank Account) 9,937.49 
Remittances from Martin in Montreal to 

California 9,068.95 


Total $186,076.05 


In the Stipulation of Facts the Commissioner conceded 
that the sum of $19,186.33 included by him in the income 
from Gold Underwriters had been disbursed by Gold 
Underwriters for printing and other expenses in Canada 
(Par. 15, Stip. of Facts, JA 69-75; JA 597). At the 
hearing, the Commissioner also agreed that petitioner was 
entitled to a deduction for $6,850 advanced by him in 
1937 (JA 597; Resp. Ex. BB, JA 754). The amount of 
alleged net income was therefore reduced from $186,066.05 
to $160,029.72. 


1As is apparent from Respondent’s Exhibit BB (JA 754-58), 
respondent in reality was charging petitioner with the alleged net 
earnings of Gold Underwriters from October, 1936 to the time 
that it ceased operations in 1937. Thus respondent arrived at the 
net figure of $160,029.72 by preparing a profit and loss statement 
for Gold Underwriters and charging petitioner with the net profit 
so computed (See JA 599-601). 
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Petitioner, in turn, stipulated that $109,463.75 of the 
$162,637.11 disbursed by Gold Underwriters and charged 
to him as income had been received by him or by others 
for his benefit (Par. 15, Stip. of Facts, JA 69-75). He 
denied receiving directly or indirectly the balance of 
$52,084.03 (Par. 14, Stip. of Facts, JA 68-9; JA 494). 
Petitioner admitted receiving the $4,432.50 remitted from 
London to California and the $9,068.95 remitted by Martin 
from Montreal (Pars. 18 & 19, Stip. of Facts, JA 80). 
He contended, however, that the latter remittance had 
emanated from the funds deposited in the Pitts accounts 
and that to include it and the deposits in the Pitts account 
as income to petitioner would constitute a duplication of 
income items (JA 110). Thus disbursements of $52,084.03 
by Gold Underwriters are in issue here, as well as the 
sum of $9,937.49 deposited in the Pitts account. 


The disbursements by Gold Underwriters are reflected 
by a number of checks payable mainly to Cash or Cur- 
rency and indorsed by Louis Pitts (Par. 15, Stip. of 


Facts, JA 69-75; Ex. 6 to Stip. of Facts, JA 616). The 
proceeds of some of these checks were conceded by the 
Commissioner to have been utilized to pay expenses in 
Canada (Par. 15, Stip. of Facts, JA 69-75). The pro- 
ceeds of other checks were turned over to Shulman (Par. 
16, Stip. of Facts, JA 76-8; JA 267-8). Other checks 
were used to purchase bank drafts or money orders which 
were sent to petitioner or to others for his benefit (Par. 
15, Stip. of Facts, JA 69-75; JA 5992-7). 


With respect to the disbursements of $52,084.03 in dis- 
pute, the sum of $1,000 was used by Gold Underwriters 
to complete the payments on the purchase of the Consol- 
idated Diana stock, which will be referred to later (JA 
66). The purpose of or the recipients of the balance 
of the disbursements could not be definitely established. 


The evidence did establish that the operations in Can- 
ada were costly. A weekly market letter, the Canadian 
Gold Gazette, was being published and sent to investors 
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in England (JA 271, 373-4, 377-8, 380-3). The publisher, 
Lawrence Eastman, had been hired by petitioner (JA 
464). He was assisted by Martin, the president of Gold 
Underwriters (JA 377-8). At least one girl and some- 
times two were employed (JA 381). Eastman’s salary 
was paid by Gold Underwriters (JA 465). Martin’s 
salary of $60.00 a week was usually paid by Eastman, but 
occasionally by Shulman (JA 378). The expense of get- 
ting out the paper and mailing it to England was paid 
by Gold Underwriters (JA 464-5). The printer insisted 
on payment in cash and stamps were purchased for cash 
(JA 317). The cost of the separate mailings ran into 
thousands of dollars (JA 317-18). When Gold Under- 
writers ceased operations, the paper also went out of 
business (JA 379, 383). 


Aside from disbursements for purchase of stock, only 
$36,059.22 was conceded by the Commissioner as having 
been disbursed by Gold Underwriters for its expenses in 
Canada (Schedules E and F, Resp. Ex. BB, JA 758). 


This amount manifestly did not cover the full expense of 
preparing, publishing, printing and distributing the news 
letter. It was petitioner’s contention that a large part 
of the disputed disbursements must have been expended 
for this purpose. 


In addition, it would appear that Shulman must have 
received some of the disputed currency withdrawals. It 
was stipulated that between January 1, 1937 and March 
9, 1937, Shulman received at least $156,150 and disbursed 
at least $154,250 (Par. 16, Stip. of Facts, JA 76-9). In 
addition it was conclusively established that during the 
same period, he expended at least $6,300 miore for stamps 
(JA 270-1; Pet. Ex. 29, JA 654-8). Thus Shulman ad- 
mittedly expended at least $4,400 in excess of the receipts 
set forth in the Stipulation of Facts. As Shulman testi- 
fied that there was always a balance in the “fund”, he 
necessarily must have been receiving additional funds 
from Gold Underwriters during this period. This is borne 
out by Shulman’s admission that he received $3,000 from 
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Gold Underwriters on March 24, 1937 (JA 268). This 
sum was not listed in the Stipulation of Facts. Nor, does 
the Stipulation of Facts reflect the substantial sums paid 
out by Shulman in connection with the publication of 
the so-called market letter. 


As stated, petitioner expressly denied that he had re- 
ceived any of the disputed disbursements or that the 
disbursements had been made to other persons for his 
benefit (Par. 14, Stip. of Facts, JA 68-9; JA 492-6, 503- 
29). He testified that he had never received any cur- 
rency (JA 454). When funds were sent to him, this was 
done by draft or wire (JA 545). All the witnesses, in- 
cluding Shulman, Miss Pitts and Martin (Louis Pitts died 
shortly before the hearing (JA 315)), testified that they 
had never delivered any currency to petitioner or to any- 
one else for his benefit (JA 251, 253-4, 320, 380). 


The agents for the Commissioner testified that an ex- 
haustive investigation had been made in Canada; that 
subpoenas had been issued to the principal banks and 
telegraph companies in Montreal for the production of 
all drafts and evidences of money transfers by Gold Un- 
derwriters, Shulman, Miss Pitts, Louis Pitts, and anyone 
else connected with Gold Underwriters and its predeces- 
sor, Montray (JA 217-19, 237-40). They had made it 
a point to specify dates which coincided with cash with- 
drawals (JA 240). It was their opinion that as a result 
of their investigations they had uncovered all of the 
sources by which money could have been transferred from 
Canada to the United States other than by personal de- 
livery (JA 241). It was the opinion of the agent who 
completed the investigation that with the exception of 
one draft, the Stipulation of Facts covered all transfers 
of funds from Canada to petitioner (JA 219). This in- 
cluded bank drafts, wire transfers, cashiers checks and 
any other form of transfer of funds (JA 219). 


With respect to the remittances from Martin, his testi- 
mony was that he transmitted no funds to petitioner 
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directly from his personal account (JA 384); but that 
on five different occasions Louis Pitts gave him some 
money and asked him to issue a check on his personal 
account in the same amount, which he did (JA 384-5). 
Martin did not know what was done with the checks 
which he issued (JA 384-5). The remittances from Martin 
with which petitioner has been charged correspond very 
closely both as to dates and amounts with the receipt of 
funds from England by Pitts which were deposited in 
his account and with which petitioner has also been 
charged (JA 80-81). Petitioner contends that charging 
him with the funds received by Pitts and also with the 
funds paid out by Pitts constitutes a duplication of in- 
come items. 


The Tax Court upheld the method used by the Com- 
missioner in reconstructing petitioner’s income from the 
Canadian operations—disregarding the corporate entities 
and charging petitioner with the net profits—saying: 


“We can ignore the fact that Montray and Gold Un- 
derwriters were corporations and Nevens was a part- 
nership. Petitioner practically admits, and we have 
found as a fact, that he was the sole owner of all 
three organizations; that they operated for him; and 
that he owned all the income of said organizations.” 
(JA 100). 


It further held that it therefore was the responsibility 
of petitioner to maintatin records from which it could 
be determined “what happened to the moneys” of Gold 
Underwriters (JA 180); and that it was his responsibility 
“to prove that the disbursements in dispute did not reach 
him” (JA 101). The Tax Court continued: 


“The Canadian organizations were owned by peti- 
tioner; he completely controlled and dominated the 
disbursement of funds and he should be in a position 
to know for what purposes the disbursements were 
made if they were not made for or to petitioner. If 
his burden is made harder because of his own lack 
of records, or the lack of records of his Canadian 
operations, the burden is of his own making and he 
cannot be heard to complain.” (JA 101). 
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The Tax Court disregarded the testimony that there 
had been payments to Shulman and substantial expenses 
in Canada which were not reflected by the Commissioner’s 
computations and concluded that “the petitioner failed 
to prove that the disputed disbursements of Gold Under- 
writers and the deposits in the name of Louis D. Pitts 
were not sums received by or for his benefit.” (JA 96) 


DEDUCTIONS 


As previously stated, counsel for both parties tried the 
ease on the premise that the issue as to whether the 
Commissioner had erred in failing to allow as deductions 
the costs and expenses incurred in connection with the 
income allegedly received was before the Court (p. 3, 
supra). Voluminous testimony and a number of exhibits 
were introduced with respect to the nature and amount 
of some of these expenses (Pet. Exs. 20-23, JA 641-45)? 
No objection was made by the Commissioner to the intro- 
duction of such testimony or exhibits and the witnesses 
were extensively cross-examined. At no time during the 
protracted hearing did counsel for the Commissioner claim 
or suggest that an issue not raised by the pleadings was 
being litigated. 


Evidence introduced by the petitioner established that 
the petitioner had expended substantial sums of money 
in 1935, 1936 and 1937 in connection with the Canadian 
and English operations. The most substantial expendi- 
tures were in 1935 and 1936 but they continued in 1937. 
The expenditures in 1937 included the following items: 


Funds transmitted to Shulman $ 6,850.00 (JA 275-6) 

Legal fees to G. Gail Gilbert 550.00 (JA 475) 

Travel and telephone expenses 8,723.06 (JA 550-1) (Pet. 
Ex. 20-23, 
JA 641-5) 

Payments to employees 2,600.00 (JA 470, 530-1, 
546) 


$18,723.06 


2These exhibits were prepared by Internal Revenue agents for 
use at the trial (JA 225-232) but were introduced by petitioner 
(JA 282). 
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In addition, there were the substantial payments made by 
Shulman which were not reflected by the Commissioner’s 
computations. The records kept by Shulman showed that 
he had expended about $11,000 more than he had received 
(JA 294). Manifestly, as there was always a balance 
in the “fund”, he had received additional funds either 
from the petitioner directly or had funds accumulated 
from previous years which had been charged in those 
years as income to petitioner. 


In his reply brief in the Court below, the Commis- 
sioner for the first time contended that the issue of de- 
ductions should not be considered by the Court because 
it was not raised by the petition for redetermination of 
the deficiency (Resp. Reply Br. p. 13, R. 1267). He con- 
ceded that petitioner had advanced $6,850 to Shulman in 
1937 and that petitioner should be granted a credit in 
that amount (Resp. Reply Br. p. 29, R. 1279), but urged 
that the Court should not pass on any of the other claimed 
deductions. 


The presiding Judge recited in his Memorandum Find- 
ings of Fact and Opinion that the issues included: 


1. Whether petitioner received gross income with 
respect to certain disbursements of two Canadian 
corporations wholly owned by petitioner. 


* * * @ 


4. Is petitioner entitled to deductions for business: 
expenses and advances made in addition to those 
allowed by the respondent in the years before us? 
(JA 83-4) 
He nevertheless held that “the expenses and costs claimed 
by petitioner as deductions are not properly before the 
Court” (JA 96) and that “no issue has been raised as 
to deductions claimed on trial and brief relating to the 
operations of Montray and Gold Underwriters in addition 
to those allowed by the respondent.” (JA 112). Accord- 
ingly the deduction of $6,850 was allowed while the other 
deductions were not passed upon and thus disallowed. 
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CONSOLIDATED DIANA 


A good part of the hearing was devoted to the tax 
consequences of the acquisition and subsequent worthless- 
ness of Consolidated Diana shares. At the beginning of 
the hearing, petitioner’s counsel outlined the history of 
the acquisition and made it clear that there was an issue 
in respect to the credits to which petitioner was entitled 
by reason of the Consolidated-Diana transaction (JA 
137-8). Counsel for the Commissioner expressed no dis- 
agreement (JA 141-4). 


Extensive testimony was introduced with respect to 
the transaction, from the time of the initial purchase to 
the time when the stock became worthless. When peti- 
tioner offered testimony on the question whether the 
Consolidated Diana stock had any value by the fall of 
1937, the only objection made by counsel for the Com- 
missioner was directed to the competency of the witness. 
The Tax Court overruled the objection stating: 


“The evidence will be admissible. I don’t know how 
much value it will be, but I think it is about all that 
can be given. The Court has to arrive at some value 
on this stock.” (JA 263) 


Thereafter, the witness was examined by both sides on 
this question. 


The predecessor of Consolidated Diana was a Canadian 
gold mining corporation which was in bankruptcy (Par. 
12, Stip. of Facts, JA 66). In 1936, as a result of nego- 
tiations between petitioner’s New York attorney, A. C. 
Berman, and one Louis Leipsic of Winnipeg, Canada, it 
was agreed that $80,000 would be advanced to Leipsic, 
who would acquire the assets of the bankrupt company 
and transfer them to a new corporation to be organized 
by him in exchange for 1,000,000 shares of the new cor- 
poration (Par. 12, Stip. of Facts, JA 66-7). 


Of the $80,000 paid to Leipsic, $53,000 was paid by 
Montray at various times between June 12, 1936, and 
September 9, 1936 (JA 66). Later in 1936, $25,000 was 
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paid to Leipsie by petitioner, who forwarded this sum 
through a nominee, Herbert R. Ebenstein (JA 93, 387, 
392, 460). On March 1, 1937, the sum of $1,000 was paid 
to Leipsic by Gold Underwriters (JA 66). The record 
does not disclose the source of the remaining $1,000. The 
stock was purchased for resale in England (JA 67). 


The new corporation, Consolidated Diana, was organ- 
ized under the laws of the Province of Manitoba and 
1,000,000 shares were issued (JA 66). The million shares 
were to have been delivered to Montray (JA 460, 539), 
but by mistake they were issued in the name of Ebenstein 
and received by him in New York on October 7, 1936, 
(JA 388-9). The certificates were then returned to Win- 
nipeg, where 800,000 shares were issued in the name of 
Canadian Mining & Industrial Securities, Ltd. and for- 
warded to Shulman to be deposited in escrow (Par. 12, 
Stip. of Facts, JA 67; JA 259). Canadian Mining and 
Industrial Securities, Ltd. was a small company that had 
been organized by Shulman (JA 260), all of the stock 
of which was issued in his name and in the name of two 
employees in his office (JA 290). It was used for the 
sole purpose of holding the Consolidated Diana stock in 
trust (JA 260). Petitioner knew nothing about Canadian 
Mining and Industrial Securities, Ltd. He had left it 
entirely to Shulman to handle the transaction as he saw 
fit (JA 462). When the 800,000 shares were sent to Shul- 
man from Winnipeg, Shulman understood that they were 
to be held for Montray (JA 291). The escrow agreement 
provided that the shares would not be sold until shares 
other than those issued for acquisition of the property 
were sold in sufficient number to produce a net sum of 
$180,000 (Pet. Ex. 26; JA 647-50). The 800,000 shares 
are still being held by Shulman (JA 291). 


Shortly thereafter, an agreement was entered into be- 
tween Consolidated Diana and Carlisle Investment Trust, 
Limited, for the acquisition by the latter of treasury stock 
of Consolidated Diana (Par. 12, Stip. of Facts, JA 67). 
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The funds to be derived from the sale of such treasury 
stock were to be used to provide working capital for Con- 
solidated Diana (JA 261). Carlisle sold 87,690 shares 
of the treasury stock and paid Consolidated Diana $79,- 
163.50 (Par. 12, Stip. of Facts, JA 67). 


Carlisle also sold 174,125 shares of the 200,000 shares 
which were not placed in escrow (JA 289). As Carlisle 
obtained funds from the sale of these shares, the funds 
were turned over to Nevens & Co., which in turn remitted 
to Montray and later to Gold Underwriters (JA 422-3, 
443). Petitioner never received any remittances directly: 
from Carlisle (JA 462). The record does not indicate 
how or when the shares were sent to Carlisle or the year 
in which the shares were sold. However, no sales were 
made subsequent to 1937. The unsold 25,875 shares of 
the block of 200,000 non-escrowed shares are represented 
by a certificate issued in the name of Shulman in October, 
1937 (JA 258-9, 261, 289). Shulman always considered 
that the shares belonged to Montray or Gold Underwriters 
(JA 289). 


In September, 1937, Consolidated Diana closed down 
for lack of funds (JA 261-2) and the mine has not been 
operated since (JA 262). After the mine closed down, 
there was no possibility of any further sales of the shares 
(JA 264) and the stock was practically worthless (JA 
264-5). 


Petitioner claimed that the Consolidated Diana stock 
was acquired in the ordinary course of business of the 
Canadian corporations and that the sums paid by the two 
corporations should not have been treated as income to 
petitioner. He also claimed that he was entitled to a 
deduction for the $25,000 advanced by him for the acqui- 
sition of the stock (JA 105, 112). Petitioner also claimed 
that the unsold shares of Consolidated Diana should be 
held to have had no value since September of 1937 when 
the mine closed down for lack of funds. That the Com- 
missioner clearly understood that petitioner was claiming 
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alternatively a deductible loss in 1937 on the 825,875 shares 
of Consolidated Diana which had never been sold is evi- 
dent from respondent’s brief (Resp. Brief, p. 49, R. 84) 
where it is argued that “petitioner failed to prove that 
he sustained any deductible loss in 1936 or 1987 on the 
remaining 825,875 shares of Consolidated Diana which 
have never been sold.” No claim was made by the re- 
spondent that this issue should not be considered by the 
Tax Court. 


The Tax Court held that the petitioner at all times was 
the beneficial owner of the Consolidated Diana shares and 
that the disbursement by Montray of $53,000 in 1936 and 
the $1,000 disbursed by Gold Underwriters in 1937, was 
made for the benefit of the petitioner (JA 107). The 
Court stated: “Since the stock was acquired for the peti- 
tioner, money disbursed by Montray and Gold Under- 
writers in the acquisition thereof must be included in 
petitioner’s gross income, and we so hold.” (JA 107) 


The Tax Court refused to pass on the contention that 
petitioner was entitled to a deductible loss in 1937 on 
the Consolidated Diana shares which had not been sold, 
saying: “The petitioner has claimed no such loss in his 
petition or elsewhere; therefore there is no such loss 
issue before us.” (JA 112) The Tax Court also refused 
to deduct the cost of the Consolidated Diana shares from 
gross receipts in 1937, saying: 


“The fact petitioner did not prove that any part of 
the proceeds from the sale of Consolidate stock 
reached Montray and Gold Underwriters and, there- 
fore, was not included in his income by_ respondent, 
would also preclude the reduction of such income by 

ing any part of the cost price of the stock as cost 
of goods sold.” (JA 113) 


Thus, the end result was that petitioner was taxed in 1936 
and 1937 for the sums expended in the acquisition of the 
Consolidated Diana stock and was not granted any credit 
or deduction in 1937 for the loss incurred when the shares 
became valueless and worthless. 
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THE SETTLEMENT CONFERENCES 


It was undisputed that in 1953 and 1954, conferences 
between representatives of the Commissioner and the 
petitioner, and his counsel, were held for the sole purpose 
of attempting to arrive at a settlement of the case (JA 
562-3). Counsel for the Commissioner readily stated: 


“We were sitting down, attempting to settle the case 
and statements were made in the course of negotia- 
tions for settlement. ‘There is no question about 
that.” (JA 565) 
The various items were discussed in an effort to secure 
an acceptable agreement (JA 573). In the course of the 
discussions, concessions were made on both sides (JA 
574-5). Among the items conceded by representatives of 
the Commissioner were all of the disbursements in con- 
nection with the Consolidated Diana matter (JA 576-7). 
The government also indicated a willingness to make 
substantial allowances for the expenses incurred by peti- 
tioner (JA 576-7). In turn, the petitioner agreed that 
certain checks should be charged as income to him (JA 
571). A number of these checks are now in dispute and 
the Tax Court, over the objections of petitioner, permit- 
ted the Internal Revenue agent to testify to the alleged 
concessions made by petitioner during the conference (JA 
564-86). 


STATUTES, REGULATIONS, AND RULES INVOLVED 


The statutes involved are the Revenue Act of 1936 (Act 
of June 22, 1936, C. 690, 49 Stat. 1648-1756) and the In- 
ternal Revenue Code of 1954 (26 U.S.C.A.). Also in- 
volved are Regulations 94, Bureau of Internal Revenue, 
Relating to the Income Tax Under the Revenue Act of 
1936. Further involved are Rules 7 and 117 of the Rules 
of Practice of the Tax Court of the United States, and 
Rule 52(a), Federal Rules of Civil Procedure. The rele- 
vant extracts from the Statutes, Regulations and Rules 
are printed as a special appendix to this brief. 
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STATEMENT OF POINTS 


1. The Tax Court erred in disregarding the corporate 
entity of Gold Underwriters and in treating the income 
of the corporation as the income of petitioner. 


2. The Tax Court erred in determining that petitioner 
had the burden of establishing the nature, purposes and 
recipients of the disbursements by Gold Underwriters and 
that unexplained disbursements should be treated as in- 
come of petitioner. 


3. The Tax Court erred in including in petitioner’s 
gross income the sum of $9,937.49 deposited in the name 
of Louis D. Pitts. Alternatively, the Tax Court erred in 
refusing to hold that the inclusion in petitioner’s income 
of the deposits in the name of Pitts and the remittances 
of $9,068.95 from Joseph H. Martin, Jr. constituted a 
duplication of income items. One or the other should 
have been eliminated. 


4. The Tax Court erred in refusing to consider and in 
failing to give petitioner credit for disbursements and 
advances made by him or on his behalf in connection with 
the Canadian and English operations which gave rise to 
the income charged to petitioner. 


5. The Tax Court erred in holding that the disburse- 
ments made by Gold Underwriters in connection with the 
purchase of the capital stock of Consolidated Diana 
should be included in the income chargeable to petitioner. 


6. The Tax Court erred in refusing to allow as a 
deduction from petitioner’s gross income the disburse- 
ments made by Gold Underwriters in connection with the 
acquisition of the Consolidated Diana stock. 


7. The Tax Court erred in refusing to allow as a 
deduction from petitioner’s gross income in 1937 the loss 
sustained on the Consolidated Diana stock by reason of 
its becoming worthless. 


8. The Tax Court erred in refusing to hold that peti- 
tioner, as a dealer in securities, was entitled to deduct 
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from his gross income in 1937 the cost of the Consoli- 
dated Diana shares or the loss sustained by reason of 
the shrinkage in their value. 


9. The Tax Court erred in admitting into evidence 
statements made by the petitioner in the course of settle- 
ment negotiations with representatives of respondent. 


SUMMARY OF ARGUMENT 
I 


The income with which petitioner is charged arose 
from the operations of a Canadian corporation, which 
was carrying on business activity in Canada and which 
was not engaged in any trade or business in the United 
States. In reconstructing petitioner’s income, the Com- 
missioner erroneously disregarded the corporate entity 
and taxed the petitioner on the net profits of the cor- 
poration. 


The Tax Court erred in approving the Commissioner’s 
method of computation. It should have ruled that peti- 
tioner and Gold Underwriters were separate and distinct 
taxable entities and that petitioner could only be charged 
with the net earnings of Gold Underwriters which were 
distributed to him. As the basis for the Commissioner’s 
determination was erroneous, the Tax Court should also 
have ruled that the presumption of the correctness of his 
determination had been destroyed and that the burden 
of establishing whether any deficiency existed and the 
extent thereof was on the Commissioner. 


The Tax Court compounded its error by holding that 
petitioner had the duty to establish “what happened to 
the moneys’”’ of Gold Underwriters, and to maintain rec- 
ords for this purpose. This ruling imposed an improper 
burden on petitioner. Any burden resting upon petitioner 
should have been limited to establishing the amount of 
dividends distributed to him. And by reason of the Com- 
missioner’s use of an erroneous method of computation 
even this limited burden should not have been imposed. 
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His duty to maintain records only related to his own 
individual receipts and disbursements. The Tax Court 
consequently committed clear error when it charged peti- 
tioner with all unexplained disbursements by Gold Under- 
writers. The error of the Tax Court is so clear, funda- 
mental and prejudicial that the case should be remanded 
for reconsideration. 


I 


The inclusion in petitioner’s income of the $9,937.49 
deposited in the name of Louis C. Pitts and the $9,068.95 
remitted to petitioner by Martin clearly constituted a 
duplication of income items. It is undisputed that the 
funds which Martin remitted to petitioner were turned 
over to him by Pitts. Pitts in turn manifestly must have 
obtained these funds from the deposits in his account or 
from the disputed disbursements of Gold Underwriters. 
As petitioner was charged with all of the disputed dis- 
bursements as well as with the deposits in the Pitts 
account and the remittances from Martin, there clearly 
was a duplication of income items in the sum of $9,- 
068.95. 


Ill 


The Tax Court committed clear error in refusing to 
consider on the merits and in failing to give petitioner 
credit for disbursements and advances made by him in 
connection with the Canadian and English operations 
which gave rise to the income charged to petitioner. This 
issue not only was pleaded but all of the evidence en- 
abling the court to pass on the issue on the merits had 
been presented to the Tax Court without objection. There 
could be no question of surprise or prejudice to the Com- 
missioner as the issue had been recognized by both sides 
as being in the case from the very beginning. By refus- 
ing to consider the issue, the Tax Court sacrificed sub- 
stance to form. Its action savors of “tyranny of formal- 
ism” (Rosden v. Leuthold, (D.C. Cir.) Jan. 7, 1960) and 
results in a miscarriage of simple justice. 
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IV 


The Tax Court either should have allowed the cost of 
the Consolidated Diana shares as a deduction from gross 
receipts in 1936 or 1937 or as a deduction from income 
in 1937. Here, it did neither. It charged the petitioner 
in 1936 with the $53,000 expended by Montray in the pur- 
chase of the shares and refused to treat as an advance 
the $25,000 expended by petitioner in 1936. Likewise, it 
charged the petitioner with the $1,000 expended by Gold 
Underwriters in 1937. 


If this ruling of the Tax Court should be affirmed and 
petitioner is not allowed a tax credit in 1936 for the 
$79,000 admittedly expended in the acquisition of the 
Consolidated Diana shares, then he must be granted a 
deduction in 1937 for the cost of the 825,875 shares which 
were unsold and became worthless in 1937. If the Tax 
Court was correct in ignoring the corporate entity of 
Gold Underwriters, then it was obliged to treat petitioner 
as a dealer in securities. As petitioner was not permit- 
ted to offset the cost of the Consolidated Diana shares 
against his gross receipts in 1936, he clearly should have 
been granted a credit or deduction in 1937, the year in 
which the shares became worthless and lost their market 
value. The failure of the Tax Court to grant petitioner 
any relief in either year requires the remand of this 
case to the Tax Court with instructions to determine the 
amount of the loss sustained by petitioner in 1937 on the 
Consolidated Diana shares. 


Vv 


The Tax Court erred in allowing the agents of the 
Commissioner to testify, over the objections of petitioner, 
to alleged concessions made by petitioner in the course 
of settlement negotiations. The conferences at which 
the alleged concessions were made were admittedly held 
for the sole purpose of arriving at a settlement of the 
case. And the statements made by petitioner were so 
closely related to the negotiations for settlement as to 
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constitute mere offers of compromise. Petitioner could 
not avoid being prejudiced by the receipt into evidence of 
the purported concessions. 


ARGUMENT 
I 


The Tax Court Erred In Holding That The Corporate 
Entity Of Gold Underwriters Should Be Ignored And 
Thereby Imposed An Improper Burden Of Proof On 
Petitioner 


The 1937 income with which petitioner is charged came 
from sources outside the United States, principally from 
the Canadian corporation, Gold Underwriters. Gold Un- 
derwriters had a place of business in Canada, maintained 
a bank account there, bought and sold stocks there, kept 
its books there, and in general engaged in the securities 
business there. It was thus an entity for tax purposes 
separate and distinct from petitioner. 


The applicable rule has been set forth by the Supreme 
Court in Moline Properties v. C.I.R., 319 U.S. 436, 439, 
as follows: 


‘‘The doctrine of corporate entity fills a useful pur- 
pose in business life. ‘Whether the purpose be to 
gain an advantage under the law of the state of 
incorporation or to avoid or comply with the demands 
of creditors or to serve the creator’s personal or un- 
disclosed convenience, so long as that purpose is the 
equivalent of business activity or is followed by the 
carrying on of business by the corporation, the cor- 
poration remains a separate taxable entity.” 


See also National Carbide Corp. v: C.I.R., 336 U.S. 422; 
Skarda v. C.I.R. (10th Cir.) 250 F. 2d 429; Casale v. 
CI.R., (2d Cir.) 247 F. 2d 440; Buckley v. C.I.R., (2d 
Cir.) 231 F. 2d 204; O’Nedl v. C.I.R., (9th Cir.) 271 F. 2d 
44; 7 Mertens, Law of Federal Income Taxation (Zimet 
and Barton Revision), Sees. 38.08-38.15. 
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The Tax Court found that Gold Underwriters was 
wholly-owned and controlled by petitioner (JA 86) and 
therefore the fact that Gold Underwriters was a corpora- 
tion could be ignored (JA 100). But the fact that peti- 
tioner was the sole stockholder of Gold Underwriters and 
dominated and controlled its activities does not justify 
disregarding it as a separate and distinct tax entity. The 
same can be said of all corporations which are dominated 
and controlled by one or two stockholders. As the Su- 
preme Court stated in National Carbide Corporation v. 
C.I.R., 336 U.S. 422, 429: 


Complete ownership of the corporation, and 
the control primarily dependent upon such ownership 

are no longer of significance in determining 
taxability. 5s z i 


It [the Court of Appeals] held that under 
our decisions, when a corporation carries on business 
activity the fact that the owner retains direction of 
its affairs down to the minutest detail, provides all of 


its assets and takes all of its profits can make no dif- 
ference taxwise | 


“The result reached by the Court of Appeals i is clear- 
ly required by our later decisions, (‘p. 4382) 
Thus, even though petitioner was the sole stockholder 
of Gold Underwriters, he could only be charged with such 
part of the earnings or profits of Gold Underwriters as 
were actually distributed to him. Revenue Act of 1936, 
Secs. 22(d), 115 and 119(a)(2)(B); Regulations 94 Relat- 
ing to the Income Tax under the Revenue Act of 1936, 
Article 115-1. (Appendix 51-3, 57). 


The Tax Court’s conclusion that the corporate entity 
of Gold Underwriters should be ignored is a conclusion 
of law. Cf. Shilkret v. Helverimg, 78 U.S. App. D.C. 178, 
138 F. 2d 925, 927, where this Court stated: 


“Domicile, we recently said, is a compound of fact 
and law, and where, upon admitted or undisputed 
facts, the decision turns on controverted legal prin- 
ciples, it is reviewable. Here there is no dispute as 
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to the essential facts, the conflict relates only to their 
legal effect. The question must be determined by the 
application of certain rules long established by the 
courts.” 


And see Wenig v. C.I.R., 85 U.S. App. D.C., 216, 177 F. 


2d 62, 64-5, where in considering whether a partnership 
had been created this Court stated: 


‘‘We neither question nor depart from the findings 
of basic fact as made by the Tax Court. But we think 
its conclusions are not within the realm of legitimate 
inference from the record as a whole or from the 
specific facts found. ..... 
Bol a & e 

The record requires a conclusion of joint 

venture.” 


Along the same lines is Smith v. Helvering, 78 U.S. App. 
D.C. 342, 141 F. 2d 529, 532, where this Court stated: 


“The Board’s decision turned on the legal test which 
it applied. That presented a question of law.’ 


The Tax Court’s conclusion that the corporate entity 
of Gold Underwriters should be ignored is “not in accord- 
ance with law” and should be reversed with instructions 
to find that petitioner and Gold Underwriters were dis- 
tinct and separate taxable entities. Internal Revenue Code 
of 1954, Sec. 7482(c) (1) (Appendix 54). 


The determination of the Commissioner as to the 
amount of tax owed by petitioner was based on a similar 
erroneous view of the law. The basis of his determina- 
tion was that the corporate entity of Gold Underwriters 
should be disregarded as sham and unreal and that peti- 
tioner should be charged with all the net profits of Gold 
Underwriters (JA 142; Resp. Ex. BB, JA 754-58). Since 
the determination was based on an erroneous view of the 
law, the presumption of correctness which ordinarily 
attaches to it was destroyed. Helvering v. Taylor, 293 
US. 507; Gasper v. C.I.R., (6th Cir.) 225 F. 2d 284; 
United States v. Hover, (9th Cir.) 268 F. 24 657. The 
Commissioner and not the petitioner thereafter had the 
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duty of establishing whether a deficiency existed and if 
so, the amount. It was not incumbent upon petitioner 
under these circumstances to prove that he owed no tax 
or what the correct amount of the deficiency should have 
been. In United States v. Hover, supra, the Court cogent- 
ly summarized the proper rule as follows: 


“Tt is well settled law that this presumption may be 
rebutted by a showing that the Commissioner’s deter- 
mination is arbitrary or erroneous. [Citing cases] 
Here the government assessment was based on an 
erroneous view of the law, which, when rejected by 
the district court judge, necessarily fell of its own 
weight. The taxpayer does not have to produce 
evidence in order to overcome the presumption when 
he has sueceeded in showing that the assessment was 
erroneous because based on an erroneous view of 
the law Furthermore,’ he does not have to 
show what the correct tax should have been.” (268 
F.. 2d 657, 665) 

The Tax Court based its decision on the theory that 
the evidence adduced by petitioner was insufficient to 
overcome the presumption of correctness which attaches 
to the Commissioner’s determination. But since the 
method adopted by the Commissioner was wrong, there 
no longer was any presumption of correctness to over- 
come. ‘And petitioner had no duty to establish that the 
method used by the Commissioner produced erroneous 
results. The Tax Court should be directed, on remand, 
to consider the evidence in the light of the fact that the 
Commissioner, rather than the petitioner, has the burden 
of establishing the amount of any distribution of divi- 
dends to petitioner and of the deficiency if any. 


Even if it were the rule that notwithstanding the plain 
error in ignoring the corporate entity of Gold Under- 
writers, the burden still remained on petitioner to estab- 
lish the correct amount of the deficiency, we submit that 
the Tax Court was clearly wrong in imposing upon peti- 
tioner the duty to establish what happened to the moneys 
of Gold Underwriters. The Tax Court stated: 





29 


“The Canadian organizations were owned by peti- 
tioner; he completely controlled and dominated the 
disbursement of funds and he should be in a position 
to know for what purposes the disbursements were 
made if they were not made for or to petitioner. 
If his burden is made harder because of his own 
lack of records, or the lack of records of his Canadi- 
an operations, the burden is of his own making and 
he cannot be heard to complain’? (JA 102) 


* * * * 

“Since the petitioner had the responsibility of main- 
taining records from which it could be determined 
‘what happened to the money’, and since the burden 
of proof falls on the petitioner to disprove the re- 
spondent’s determination concerning the disputed dis- 
bursements, we hold that the respondent’s determina- 
tion as to the disputed items in the years before us 
must be sustained on the basis of the entire record.’’ 
(JA 108) 

This is not a tax case against Gold Underwriters and 
petitioner cannot be assimilated to Gold Underwriters. 
As a foreign corporation whose income was derived from 
sources outside of the United States, Gold Underwriters’ 
income was not subject to tax as such. Revenue Act of 
1936, Sec. 231 (Appendix 54). It was not required to 
distribute its income and as we have stated previously 
petitioner could be charged only with such part of the 
net income of Gold Underwriters as was distributed to 
him. 

Consequently, any burden resting upon petitioner 
should have been limited to establishing the amount of 
the dividends distributed to him by Gold Underwriters. 
His duty to maintain records only related to his own 
individual receipts and disbursements. The Tax Court 
clearly compounded its error in ignoring the corporate 
entity when it ruled that unless petitioner established the 
nature and purpose of the disbursements by Gold Under- 
writers, the sums represented by the unexplained dis- 
bursements should be charged to petitioner “as the owner 
of all of the income” (JA 100) of Gold Underwriters. 
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Any burden resting upon the petitioner should not have 
been made greater by requiring him to establish “what 
happened to the moneys’’ of Montray. Cf. Nzederkrome 
v. C.ILR., (9th Cir.) 266 F. 2d 238, 242, cert. den., 359 
U.S. 945. 


Had the Tax Court not ignored the corporate entity 
of Gold Underwriters, and had it applied the proper 
standards of proof a different conclusion with respect 
to the questions of fact in this case would of necessity 
have been forthcoming. 


It cannot be disputed that there was sufficient evidence 
introduced at the hearing which would have sustained a 
finding that none of the disputed disbursements consti- 
tuted distributions of dividends to the petitioner within 
the meaning of the Revenue Act of 1936. The evidence 
established that the expenses of the Canadian operations 
were extensive and that only a small part of the expendi- 
tures of Gold Underwriters to carry on these operations 
were reflected by the computations made by the Commis- 
sioner and the deductions granted by him. A substaniial 
part of the expenditures were in cash obtained from 
checks payable to Currency. Moreover, after the most 
painstaking investigation, conducted with the full coopera- 
tion of the Canadian authorities, the Commissioner was 
unable to trace any of these checks or their proceeds to 
petitioner. The agents of the Commissioner were satis- 
fied that as a result of their investigations, they had 
uncovered all the sources by which money could have 
been transferred from Canada to the United States other 
than by personal delivery. And every witness who ap- 
peared before the Tax Court testified that no funds were 
personally delivered. In addition, petitioner expressly 
and specifically denied that he had received any of the 
checks in dispute or that the proceeds of any of these 
checks had been distributed to him or to others for his 
benefit. 


Moreover, the evidence established that petitioner had 
advanced large sums of money in connection with the 
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Canadian operations, so that the transfers made to him 
or for his benefit constituted repayments of advances and 
not distributions of net earnings. 


Even had the determination of the Commissioner not 
been based on the premise that the corporate entity of 
Gold Underwriters should be ignored, the presumption 
of correctness which attaches to it was overcome by the 
great weight of the evidence. It therefore was the duty 
of the Tax Court to make its determinations of fact upon 
the basis of all the evidence presented. Clark v. C.I.R., 
(9 Cir.) 266 F. 2d 698, 706; Gersten v. CLLR. (9th Cir.) 
267 F. 2d 195. In doing so, it should have applied the 
proper standards of proof to the evidence. We repeat 
that it should not have assimilated petitioner to Gold 
Underwriters and should not have imposed upon peti- 
tioner the standards of proof applicable to a case against 
Gold Underwriters. It should not have imposed upon 
petitioner the responsibility of establishing what hap- 
pened to Gold Underwriters’ funds. 


The error of the Commissioner and of the Tax Court 
is so clear, fundamental and prejudicial that it requires 
the reversal of this case and its remand to the Tax Court 
for reconsideration. Tank v. C.I.R. (3d Cir.) 270 F. 2d 
477; Niederkrome v. C.I.R. (9th Cir.) 266 F. 2d 238, cert. 
den. 359 U.S. 945; Internal Revenue Code of 1954, See. 
7482(¢) (1). 


II 


The Inclusion In Petitioner’s Income Of The Sums 
Deposited In The Pitts Account As Well As The Sums 
Remitted To Petitioner By Martin Constituted A Dupli- 
cation Of Income Items 


The Commissioner included in petitioner’s income for 
1937 not only all of the net profits of Gold Underwriters, 
as determined by him, but also the sum of $9,937.49 which 
was deposited by Louis D. Pitts in his personal account 
at the Bank of Toronto and the sum of $9,068.95 which 
was remitted to petitioner by Joseph D. Martin, Jr. (JA 
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80-81). The Pitts account at the Bank of Toronto was 
opened on November 3, 1936 (JA 80; Ex. 10, JA 617). 
The only deposits of any consequence which were made 
in this account in 1937 were the following: 

July 28, 1937 $ 2,483.44 

July 3d, 1937 2,483.44 


August 2, 1937 2,483.44 
August 10, 1937 2,487.17 


Total $ 9,937.49 
(Ex. 10, JA 617-20) 


The Commissioner included all of such deposits in 
petitioner’s income for 1937 (JA 81). 


The Martin remittances to petitioner were as follows 
(JA 80): 


July 28, 1937 $ 1,600.00 
August 5, 1937 3,000.00 
August 26, 1937 1,500.00 
September 16, 1937 1,500.00 
November 3, 1987 1,500.00 


Total $ 9,100.00 


This sum, less exchange charges, was also included in 
petitioner’s income (JA 80). 


Martin testified that, to his knowledge, he transmitted 
no funds from his personal account to petitioner, but that 
on the occasions referred to above, Louis Pitts gave him 
some money and asked him to issue his personal check 
for this exact amount, which he did (JA 384-5). Martin 
deposited the funds so received in his personal account 
(JA 384). 


In the summer of 1937, Pitts had no other source of 
funds than the deposits in his personal account referred 
to above, with which petitioner has been charged. Gold 
Underwriters had practically ceased doing business. The 
last deposit in the Gold Underwriters account at the Bank 
of Toronto was on March 16, 1937 and the account was 
closed on May 11, 1937 (JA 68; Stip. of Facts, Ex. 9). 
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The Gold Underwriters account at the Bank of Nova 
Scotia had been closed on February 10, 1937 (JA 68; 
Stip. of Facts, Ex. 8). The Commissioner has not charged 
petitioner with the receipt of any funds in 1937 other 
than those disbursed by Gold Underwriters and the de- 
posits in the Pitts account. Since there were no funds 
in the Gold Underwriters account in July, August or 
September of 1937, the funds made available to Martin 
by Pitts must necessarily have come from the Pitts ac- 
count. That no other funds were available is strongly 
supported by the fact that Shulman received a total of 
$6,850 from petitioner in July, August and September of 
1937 for expenses of the Canadian operation (JA 275-6) ; 
and the Commissioner has given petitioner credit for 
these advances (JA 597; Resp. Ex. BB, JA 754). If 
funds were available in Canada, there would have been 
no reason for petitioner to send funds up there from the 
United States. 


It seems clear that there was a duplication of income 
in the two items and that if petitioner is to be charged 
with the deposits in the Pitts account he should not also 
be charged with the Martin remittances which must neces- 
sarily have come from the same source. The Tax Court 
committed plain error when it refused to so hold. 


The only other possible source from which funds for 
the Martin remittances could have come is the disputed 
checks payable to Currency which were issued by Gold 
Underwriters earlier in the year. As petitioner has been 
charged with the proceeds of all of these checks, here 
again there is duplication. Petitioner should not be 
charged with the only possible sources of remittances 
made to him, and also with the remittances themselves. 


We submit that the evidence on this phase of the ease 
is substantially without dispute and that, even if the 
holding of the Tax Court be treated as a finding of fact, 
it is clearly erroneous within the meaning of Rule 52(a) 
of the Federal Rules of Civil Procedure. 
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The Tax Court Erred In Refusing To Consider And In 
Failing To Give Petitioner Credit For Disbursements 
And Advances Made By Him In Connection With The 
Canadian Operations 


The Tax Court on highly technical grounds refused to 
consider on the merits the deductions to which petitioner 
was entitled by reason of the advances and other dis- 
bursements made by him. All of the facts had been fully 
presented to the Tax Court. A major part of the testi- 
mony related to this issue. There can be no doubt that 
both parties understood both prior to and throughout 
the hearing that this issue was raised by the pleadings. 
Indeed the exhibits dealing with this phase of the case, 
although introduced by the petitioner, were prepared by 
the Commissioner’s representatives for use at the trial. 
(JA 224-232) There was and could be no claim of sur- 
prise. Nevertheless, the Tax Court held that no issue 


had been raised by the pleadings and that the question 
was not properly before it. 


We submit that the Tax Court clearly erred. The issue 
was properly presented by the pleadings of the petitioner. 
The original petition alleged that the Montray and Gold 
Underwriters disbursements were erroneously included 
in petitioner’s income (Petition, Par. 4(a) and 4(d), JA 
9). The amendment to the petition assigned as additional 
error: 


“1. (j) Failure to allow as deductions various costs 
and expenses in connection with the alleged income 
considered as received by the Petitioner and referred 
to in subparagraphs (a) and (d) [of paragraph 4] 
of the original petition.” (JA 27-8) 

Rule 7(c) (4)(B)(4) of the Rules of the Tax Court pro- 
vides that the petition shall contain “clear and concise 
assignments of each and every error which the petitioner 
alleges to have been committed by the Commissioner in 
the determination of the deficiency.” (Appendix 57) 
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The amended petition here clearly complied with this 
Rule. There was a clear and concise assignment that 
the Commissioner had erred in failing to allow the costs 
and expenses incurred by petitioner in connection with 
the income charged to him. We fail to see how the error 
could have been assigned more clearly and concisely. 


There is a real difference between “assignments of 
error’ and the “statements of the facts upon which the 
petitioner relies as sustaining the assignments of error” 
(Rule 7(¢)(4)(B)(5) Tax Court Rules of Practice, Ap- 
pendix 57). See Casey, Federal Trial Practice, Vol. 2, 
Sec. 7.19. As Casey states, in the event of a failure to 
comply with the requirement for “statement of the facts’? 
the Court could entertain a motion to require a further 
and better statement under Rule 17(¢)(1), (Appendix 
58), but this is an independent matter which does not 
affect the issues which have been pleaded. An issue is 
pleaded if there is an assignment of error which clearly 
identifies and challenges the action taken or adjustment 
made by the Commissioner. Casey, Federal Tax Prac- 
tice, Vol. 2, Sec. 7.13. Here there can be no doubt that 
the issue of deductions for costs and expenses incurred 
was pleaded and could not be ignored by the Tax Court. 


Had the claim been made either in advance of the hear- 
ing or at the hearing that the assignment of error “was 
too general” (JA 112), it would have been a relatively 
simple matter to amend the petition to meet the objection. 
As stated, there could be no question of surprise or prej- 
udice as the issue of costs and expenses was recognized 
by both parties as being in the case from the very be- 
ginning (JA 579-81). 


The Tax Court’s refusal to consider the issue of deduc- 
tions under the circumstances here presented runs counter 
to the fundamental principle that rules of pleadings and 
practice are designed to promote the ends of justice and 
not to defeat them. Hormel v. Helvering, 312 U.S. 552, 
557. The most recent discussion by the Supreme Court 
on the liberal approach to be taken with respect to plead- 
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ings is found in Conley v. Gibson, 355 U.S. 41, 48, where 
the Court said: 


“Following the simple guide of Rule 8(f) [Federal 
Rules of Civil Procedure] that ‘all pleadings shall 
be so construed as to do substantial justice,’ we have 
no doubt that petitioners’ complaint set forth a claim 
and gave the respondents fair notice of its basis. The 
Federal Rules reject the approach that pleading is 
a game of skill in which one misstep by counsel may 
be decisive to the outcome and accept the principle 
that the purpose of pleading is to facilitate a proper 
decision on the merits.” 


The Courts of Appeals have on a number of occasions 
called attention to the fact that the Rules of Practice of 
the Tax Court are to be construed in the same liberal 
spirit as the Federal Rules of Civil Procedure. Thus, in 
Starr v. CI.R., (4th Cir.) 82 F. 2d 964, 967, the Court 
stated: 


‘In this connection, it appears to us that it would be 
most unfortunate, if, when the courts are clearing 
themselves of the reproach of hypertechnicality in 
their own procedure, they should permit the same 
evil to creep into the procedure provided for review- 
ing decisions of administrative tribunals.”’ 


See also Clark v. CI.R., (9th Cir.) 266 F. 2d 698, 716, 
where the Court in commenting on Rule 17 of the Rules 
of Practice of the Tax Court stated: 


‘‘The purpose of the rule is simply to limit the proof 
and scope of inquiry at the time of trial, and prevent 
surprise.” 


Indeed, the Tax Court has repeatedly held that it would 
decline to consider an issue only when the pleadings, 
liberally construed, do not set it forth either expressly 
or by implication. The reason for refusing to consider 
an issue under such circumstances is to guard against 
surprise and to permit both parties to present such evi- 
dence as may be available with respect to the issue. 
Gould-Mersereau Co., 21 B.T.A. 1316; Sicanoff Vegetable 
Ou Co., 27 T.C. 1056. The Tax Court ordinarily is most 
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reluctant to decide a case on the basis of a defect in 
pleadings. As was stated in David B. Roberts, 19 B.T.A. 
351, 354-5: 


“Clearly a case should go off on such a point only 
when required by some rule of law, the observance 
of which is deemed essential to the proper function- 
ing of the Board.” 

Thus, the Tax Court customarily: construes the plead- 
ings most liberally. Cf. Samuel E. Hirsch, 16 T.C. 1275. 
Cf. also George R. Kemon, 16 T.C. 1026, 1034, and F. H. 
Philbrick, 27 T.C. 346, 353, where it was stated that an 
issue would not be considered when not raised by the 
pleadings nor suggested in the opening statement of coun- 
sel. The test that has been applied is whether a new 
issue entirely foreign to the allegations of error is pre- 
sented. If the issue is implicit in petitioner’s allegations 
of error, even though stated in most general terms, it 
must be considered. Merton E. Farr, 11 T.C. 552, 566. 
The Court has looked to the opening statement of counsel 
to determine whether the parties understood that a par- 
ticular issue was being raised. Thus in Jamieson Asso- 
ciates, Inc., 37 B.T.A. 92, the Board said (at page 117): 


“Obviously, of course, the exact point now urged by 
petitioner was not set forth in his petition, yet in 
general he did plead that the sum of $16,117.34 was 
not income and furthermore, in the alternative, al- 
leged that if income, it was not subject to tax at 
capital rates. We hold that this pleading is not in- 
sufficient to raise the question, particularly when. it 
ts considered im connection with a colloquy between 
counsel on that subject at the time of making the 
opening statements at trial, the result of which col- 
loquy seems to have been an assumption by both 
counsel that the question was involved in the proceed- 
ing.” (Emphasis supplied) 

Rule 7 of the Rules of Practice of the Tax Court 
cannot be read in isolation; it must be considered in 
conjunction with Rule 17. Where an issue has been 
raised in general terms, Rule 17(c)(1) of the Rules of 
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Practice of the Tax Court provides a method whereby a 
more precise statement can be obtained. It provides: 


“The Court upon its own motion, or upon motion of 
either party: showing good cause filed prior to the 
setting of the case for trial, may order a party to 
file a further and better statement of his claim, of 
his defense, or of any matter stated in any pleading.’’ 
(Appendix 58). 

The two rules when read in conjunction make it clear 
that the Tax Court erred in holding that ‘‘the expenses 
and costs claimed by petitioner as deductions are not 
properly before us.” The issue was raised by the plead- 
ings. If a further and better statement of the nature of 
the assignment of error was desired, it could readily 
have been obtained under Rule 17. The issue having been 
raised, albeit in general terms, it cannot be summarily 
ignored. 


But here the issue was not only raised by the plead- 
ings—it was actively litigated. It was covered by: open- 


ing statements of counsel and it was fully tried. Under 
these circumstances, even had the issue not been raised 
by the pleadings, it was the duty of the Tax Court to 
decide the issue upon the merits. The Court of Appeals 
for the 2d Circuit squarely so held in International Band- 
ing Mach. Co. v: C.I.R., 37 F. 2d 660. 


In that case, the only issue formally raised by the 
petition was the valuation of certain patents. The evi- 
dence introduced at the hearing went far beyond this 
issue and was directed to proving an invested capital 
much larger than the amount allowed by the Commis- 
sioner. As here, the evidence was received without ob- 
jection and the witnesses were cross-examined by counsel 
for the Commissioner and interrogated by members of 
the Board of Tax Appeals. The brief of the petitioner 
was accompanied by a motion to amend the petition to 
conform to the proof. This motion was denied and the 
Board confined its decision to the error assigned in the 
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original petition. In reversing, the Court of Appeals 
stated (at page 662): 


“‘The objection now urged is highly technical. It is 
not argued that it would have been unjust to allow 
the amendment, nor that counsel for the Commis- 
sioner 'was surprised by the proof, nor that his cross- 
examination would have been different, or further 
proof offered, had the proposed amendment been 
moved earlier.”’ 


The Court continued: 


“Broadly, the issue is what additional tax, if any, is 
due; but, for convenience, this broad issue must be 
narrowed, as required by the rules of the board, to 
the issues stated in the pleadings. If, however, the 
parties are content to submit issues not covered by 
the pleadings, and evidence is taken thereon without 
objection by either party, or by the board itself, what 
possible ground can there be for a refusal to permit 
an amendment of the petition to conform to the 
proofs, presented before briefs have been filed, and 
not objected to by the respondent? Refusal can serve 
only the convenience of the board in not having to 
decide the added grounds of controversy, although it 
is the board’s duty to decide, if there has actually 
been a fair trial of those issues.” 


The Court concluded that the action of the Board in 
denying the proposed amendment and in refusing to con- 
sider the evidence was an abuse of discretion and it re- 
manded the case with instructions to allow the motion to 
amend and to consider the evidence bearing on the issues 
added by the amendment. 





Along the same lines is the decision of the Court of 
Appeals for the 10th Circuit in C.I.R. v. Finley, 265 F. 2d 
885, where the Commissioner filed an amendment to the 
answer several months after the testimony was concluded. 
The Court stated (p. 888): 


“In the interest of justice, the trend of court deci- 
sions is for a liberal construction of rules authoriz- 
ing the amendment of pleadings. Ordinarily, under 
the Federal Rules of Civil Procedure, 28 U.S.C.A., 
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when evidence creating new issues is received with- 
out objection, the pleadings may be considered to 
have been amended to include the issues even with- 
out formal motion. We think the Tax 
Court’s Rule 17(d) should likewise be liberally con- 
strued to effect its purpose.”’ 


In like view is the decision of the Court of Appeals 
for the 5th Circuit in Cutcliffe v. C.I.R., 163 F. 2d 891. 
In that case, the pleadings did not mention the issue of 
limitation, but it appeared from the opening statements 
that counsel on both sides and the court understood that 
the assessments were barred unless fraud was shown. 
The Tax Court held that since limitations had not been 
affirmatively pleaded, the issue could not be considered. 
The Court of Appeals reversed, saying (at page 892): 


“In spite of the deficiency in the pleadings, we think 
it is clearly apparent that both counsel and the court 
understood that the assessments for the three earlier 
years ‘were barred unless the charge of fraud was 
sustained, and that limitation as to the years 33, ’34 
and ’35 was an issue to be tried, along with the fraud 
penalties for all the years The defect could 
have been remedied by a simple amendment. The 
court in its own consideration of the case ought not 
on its own motion to have eliminated the defense with- 
out allowing opportunity to amend. The spirit of 
Federal Rules of Civil Procedure, rule 15(b), 28 
U.S.C.A. following section 723c, ought to be followed. 
The opening statements of counsel are not idle talk, 
but may afford the basis of deciding the case, even 
without appropriate pleading.” 

To the same effect is the decision of the 9th Circuit in 
C.I.R. v. Multnomah Operating Co., 248 F. 2d 661, where 
the Commissioner contended that there was error below 
in deciding the case for the taxpayer on a ground not 
put forward by the latter. In its opinion, the Court 
stated that all of the facts had been developed at the trial 
without objection and that in the absence of a showing 
of substantial disadvantage to the Commissioner, it was 
immaterial that the precise issue had not been formally 
raised in the pleadings. 
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Likewise, where justice requires it, the Courts of Ap- 
peals have been quick to remand cases to the Tax Court 
to consider and take evidence on issues not raised before 
it. This Court in Chatham Phenix Nat. Bank & Trust 
Co. v. Helvering, 66 App. D.C. 330, 87 F. 2d 547 did so, 
saying (at p. 550): 


‘“‘But the power of this court to order a rehearing of 
the case does not extend only to the abuse of dis- 
cretion on the part of the Board. This power may 
be exercised when necessary to meet the ends of 
substantial justice. This court has the power under 
the statute to modify or reverse the decision of the 
Board, if not in accordance with law ‘as justice may 
require’, The cases disclose numerous in- 
stances where this broad power has been exercised. 


“Running throughout all the cases cited is the simi- 
lar determination of the courts that, where it ap- 
pears that a further hearing would be promotive of 
justice, the tax payer should be given the opportu- 


nity of amending his pleadings and of offering evi- 
dence to show that he suffers through a wrongful 
determination of his tax liability.” 


The holding and language of this Court in Chatham 
Phenix Nat. Bank ¢ Trust Co., supra, is quoted with 
approval by the Court of Appeals for the Sixth Circuit 
in Polizzi v. C.ILR., 247 F. 2d 875, 878, where a judgment 
of the Tax Court was vacated so as to accord the peti- 
tioner the right to amend his pleadings and to have an 
issue not previously pleaded heard and decided by the 
Tax Court. 


Likewise, in Legg’s Estate v. C.I.R. (4th Cir.) 114 F. 
2d 760, the Court, in reversing the Board of Tax Appeals 
on a point not raised before it, said (p. 767): 


if we are of opinion that the decision of the 
Board is not in accordance with law, we see no rea- 
son why we may not reverse its decision as justice 
may require, even on a point not raised before it. 
Just as we are emerging from the technicalities that 
formerly beset practice in courts of law and equity, 
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it would be most unfortunate if we should develop 
a new system of technicalities to thwart and hamper 
the administration of justice in the ever increasing 
number of cases which come to us from administra- 
tive boards. To such cases the salutary rule should 
be applied that we will not reverse ordinarily on 
grounds not raised before the Board; but, just as in 
appeals coming to us from the District Courts, we 
should not hesitate to recognize the power and duty 
to notice error to which the attention of the Board 
has not been called, where in exceptional cases this 
is necessary to prevent'a miscarriage of justice.’’ 
And in Ah Pah Redwood Co. v. C.I.R., (9th Cir.) 251 
F. 2d 169, the Court remanded a case to the Tax Court 
for further proceedings where it appeared that there 
might be a miscarriage of justice if an issue not raised 
before the Tax Court were not decided. 


And but recently this Court had this to say about Rules 
15 and 54 of the Federal Rules of Civil Procedure: 


“The purpose of these rules is to avoid the tyranny 
of formalism.” Rosden v. Leuthold, (Decided Jan. 7, 
1960, No. 15153). 

The Rules of Practice of the Tax Court should like- 
wise not be applied in such a manner as to create “the 
tyranny of formalism” and result in a miscarriage of 
justice. The issue of the deductions to which petitioner 
was entitled for the advances and other expenses incurred 
by him was squarely before the Tax Court. It was ex- 
pressly stated in the assignments of error. It was under- 
stood by the parties as always having been in the case. 
It was fully tried without objection. There was and 
could be no claim of surprise. 


In view of the foregoing, the refusal to consider the 
issue on the merits results in a clear miscarriage of jus- 
tice. Petitioner has been penalized by the infliction of 
fraud and other penalties. But even in fraud cases jus- 
tice must be done. There is a clear denial of justice 
when on the most hypertechnical grounds the Tax Court 
refuses to consider on the merits the issue of expenses 
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incurred in connection with the production of the income 
with which the taxpayer is charged even though it had 
all the facts before it. The Tax Court committed clear 
error and the cause should be remanded with directions 
to determine and allow to petitioner the amount of his 
advances and disbursements in connection with the Ca- 
nadian and English operations. 


IV 


The Tax Court Committed Clear Error In Its Treat- 
ment Of The Consolidated Diana Transaction 


When the Tax Court considered the general question 
of the gross income chargeable to petitioner by reason 
of the operations of the Canadian corporations owned by 
him, it held that the corporate entities should be ignored. 
Yet, when it dealt with the tax aspects of the Consoli- 
dated Diana transaction, the Tax Court adopted an ap- 


proach which was in direct conflict with its previous hold- 
ing and treated the Canadian corporations and petitioner 
as separate and distinct taxable entities. This was clear 
error. 


The Commissioner and the Tax Court cannot blow both 
hot and cold on the question of ignoring the corporate 
entities. As we have argued in other portions of our 
brief, we believe that the corporate entities should not 
have been ignored for tax purposes. We think that Gold 
Underwriters and petitioner should have been treated 
as distinct and separate taxable entities. But having 
ruled to the contrary, the Tax Court should have an- 
alyzed from that standpoint the tax aspects of all trans- 
actions engaged in during the taxable years. The Tax 
Court therefore should have disregarded the corporate 
entities for all purposes and should have treated the en- 
tire operations as those of petitioner. 


On that basis, petitioner should have been treated as a 
dealer in securities as defined by Article 22(¢) (5), Regu- 
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lations 94, Relating to the Income Tax under the Revenue 
Act of 1936 (Appendix 55): 


‘For the purpose of this rule a dealer in securities 
is a merchant of securities, whether an individual, 
partnership, or corporation, with an established place 
of business, regularly engaged in the purchase of 
securities and their resale to customers; that is, one 
who as a merchant buys securities and sells them to 
customers with a view to the gains and profits that 
may be derived therefrom.” 

and methods of accounting should have been utilized 

which would have clearly reflected petitioner’s income as 

a dealer in securities. 


Granting that by reason of the failure of the petitioner 
to keep books which clearly reflected his income as a 
dealer in securities, the Commissioner was entitled to 
compute the income “in such manner as in the opinion 
of the Commissioner clearly reflects it” (Article 41-1, 
Regulations 94, Appendix 56), it nevertheless was the 
duty of the Commissioner to adopt a uniform method in 
reconstructing petitioner’s income. Bradstreet v. CI.R. 
(Ist Cir.) 65 F. 2d 943; Showell v. C.I.R. (dissenting 
opinion), (9th Cir.) 254 F. 2d 461; Harden v. C.I.R., (10th 
Cir.) 223 F. 2d 418. Just as the taxpayer is required to 
adopt a method of accounting which treats all items of 
gross income and all deductions with reasonable consist- 
ency (Article 41-2, Regulations 94, Appendix 56), so, 
too, must the Commissioner act consistently. He may 
not arbitrarily pick and choose. 


Here it is apparent that the Commissioner adopted 
and the Tax Court approved arbitrary and inconsistent 
methods of accounting which did not “clearly reflect” the 
income of petitioner as a dealer in securities. The Com- 
missioner refused to allow a deduction in 1936 for the 
cost of the Consolidated Diana shares even though on all 
other stock transactions the Commissioner treated +he 
cost of acquiring stock for resale as a deduction from 
gross income in the ‘year in which the cost was incurred. 
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As to those stocks, the Commissioner made no attempt 
to reconstruct an inventory. Thus, as will be seen from 
Respondent’s Exhibits AA, BB and Z (JA 736-58), in 
computing the profits and losses from the Canadian 
operations, the Commissioner treated as a current cost 
and expense the payments made for Kirkland Gold Rand 
stock, without determining the cost or value of shares 
remaining unsold during the year of purchase. Likewise, 
as will be seen from Respondent’s Exhibit Z (JA 736, 
738), in computing the income from the operations in 
1936, the Commissioner treated as a current cost and 
expense the amount expended for the acquisition of the 
Garth-Chiboug stock and gave no consideration to the 
fact that it appeared that none of these shares were sold 
in 1936 (JA 256-7; 590). The Commissioner evidently 
determined that the nature of the operations were such 
that the use of inventories was illusory and that pur- 
chases should be treated as an expense in the year when 
the payments were made. 


We do not quarrel with the use of such a method of 
accounting in reconstructing petitioner’s income. Indeed 
we think it is appropriate in the circumstances. But we 
insist that having applied that method of accounting in 
dealing with the Kirkland Gold Rand and the Garth- 
Chiboug stock acquisitions, the Commissioner was re- 
quired to apply the same method of accounting in dealing 
with the Consolidated Diana shares. The difference in 
treatment cannot be justified. For this reason, we have 
urged the Court of Appeals for the Ninth Circuit to 
allow as an offset against gross receipts in 1936 the 
$78,000 expended in that year for the Consolidated Diana 
shares, if that Court should determine that there was no 
error committed in disregarding the corporate entities. 
For the same reason, we urge this Court to allow as an 
offset against gross receipts in 1937 the $1,000 expended 
by Gold Underwriters in 1937 to complete the purchase 
of the Consolidated Diana shares. 











46 


If for any reason, the Court of Appeals for the Ninth 
Circuit should rule that petitioner was not entitled to a 
credit in 1936 for the $78,000 expended in that year, then 
we submit that this Court should remand this cause to the 
Tax Court with directions that it determine and allow 
a credit or deduction for the loss sustained in 1937 by 
the petitioner when the Consolidated Diana shares lost 
their value. It is undisputed that the Canadian and Eng- 
lish operations came to an end in 1937. It is likewise un- 
disputed that the Consolidated Diana mine closed down 
in September of 1937 for lack of funds, and that there- 
after Consolidated Diana shares had no market value. 
Yet in reconstructing petitioner’s income in 1937, the 
Commissioner refused to grant the petitioner any deduc- 
tion resulting from the shrinkage in value and worth- 
lessness of the Consolidated Diana shares, even though 
in 1936 he treated the cost of the stock as an expenditure 
on behalf of petitioner individually. The Tax Court re- 
fused to pass on this phase of the Commissioner’s deter- 


mination, stating: 


“The petitioner has claimed no such loss in his peti- 
tion or elsewhere; therefore there is no such loss 
issue before us.” (JA 112) 

Simple justice requires that the Tax Court pass upon 
this issue. It had all of the facts of the Consolidated 
Diana situation before it. It expressly had ruled that 
evidence as to the value of the stock in 1937 was admissi- 
ble, saying “The Court has to arrive at some value on 
the stock’? (JA 263). The issue was inherent in the 
assignments of error. It was a “‘cost and expense’’ in- 
curred in connection with the production of income and 
was thus included within the language of the amendment 
to the petition (Br. p. 34, supra). It arose by reason 
of the arbitrary and inconsistent methods of accounting 
used by the Commissioner. Formalism will indeed have 
triumphed if the decision of the Tax Court on this phase 
of the matter is not set aside. 
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When the Consolidated Diana shares lost their value 
and became worthless in 1937, petitioner as a dealer in 
securities should have been granted the right to inventory 
the stock in his closing inventory at zero under Article 
22(¢c)-5 of Regulations 94 (Appendix 55), or should 
have been granted a deduction under Article 23(e)-4 of 
Regulations 94 (Appendix 56), for the cost of the un- 
sold shares. Here, the petitioner was not permitted to 
take a credit against gross receipts either in 1936 or 
1937. Nor was he granted a deduction from gross income 
in 1937. He was not even given credit for the cost of 
the 174,125 shares of Consolidated Diana which were 
actually sold. The Commissioner should not be permit- 
ted to have his cake and eat it too. 


In the interests of justice the case should be remanded 
to the Tax Court with instructions that it pass on this 
issue and either allow the petitioner a credit against 
gross receipts for the cost of the shares or a deduction 
for the amount of the loss established by the evidence. 


Chatham Phenix Nat. Bank & Trust Co. v. Helvering, 66 
App. D.C. 330, 87 F. 2d 547. 


V 


The Alleged Concessions Made By Petitioner In The 
Course Of Settlement Negotiations Were Not Admissi- 
ble In Evidence 


An additional reason for remanding this cause to the 
Tax Court for reconsideration of the issues exists because 
of the error of the Tax Court in admitting into evidence, 
over the objections of petitioner, statements made in the 
course of settlement conferences with representatives of 
respondent. (p. 20, supra) The Tax Court in its 
opinion made no reference to these statements, but re- 
spondent’s brief relied heavily upon these statements as 
alleged admissions. 


The testimony clearly was inadmissible. The confer- 
ences, in the course of which the statements were made, 
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were admittedly held for the sole purpose of attempting 
to arrive at a settlement of the case. And the statements 
made by petitioner in the course of the negotiations were 
so closely related with the negotiations for settlement as 
to constitute mere offers of compromise. They were not 
admissions of independent facts having no relationship 
to the negotiations for compromise and accordingly were 
not admissible on the trial. Gamble-Skogmo, Inc. v. Mc- 
Nair Realty Co. (D.C. Mont.) 98 Fed. Supp. 400, affirmed 
and opinion adopted (9th Cir.) 193 F. 2d 876. At most 
they were part of concessions being proposed on both 
sides for the purpose of inducing a compromise and 
clearly inadmissible. See Annotation, 80 A.L.R. 919 at 
923. 


It was unnecessary to state explicitly that the conces- 
sions were made “without prejudice.’? Wigmore, Evidence 
(3d Ed. 1940) Volume IV, Sec. 1061; West v. Smith, 101 
U.S. 263, 273; Home Insurance Co. v. Baltimore Ware- 
house Co., 93 U.S. 527. : 


The September, 1953 and January, 1954 settlement con- 
ferences with respect to which the witness March testi- 
fied were exactly what the name implies. There was give 
and take on both sides for the purpose of disposing of 
the entire matter. The Commissioner on his side “con- 
ceded’’ all of the disbursements in connection with the 
Consolidated Diana matter and other items (JA 576). 
The Commissioner also indicated a willingness to make 
substantial allowances for the expenses incurred by peti- 
tioner (JA 580-81). As these “concessions” by the gov- 
ernment ran into a very sizable figure, the petitioner 
“conceded” the receipt of certain payments. The Com- 
missioner’s position, accepted by the Tax Court, was that 
the ‘‘concessions” were admissions. Thus, the Tax Court 
found against petitioner even on the items conceded in 
the settlement conferences by the Commissioner’s repre- 
sentatives. If the doctrine accepted by the Tax Court 
is sound law, then the policy which encourages settlement 
negotiations has indeed been perverted into a legal trap 
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for the unwary who have sincerely entered into an at- 
tempt to make their peace short of a court judgment. 


To borrow from the Court of Appeals in Niederkrome 
v. C.I.R., (9th Cir.) 266 F. 2d 238 at 242, “judicial officers 
required to winnow the wheat of pertinent evidence from 
the chaff of extraneous circumstance’? should have re- 
fused to admit any evidence of what occurred during the 
settlement negotiations. Petitioner could not avoid being 
prejudiced by the receipt into evidence of the purported 
admissions. 


CONCLUSION 


An examination of the record in this case must lead to 
the definite conviction that error was committed by the 
Tax Court. It is difficult to avoid the conclusion that 
the Tax Court was so exercised by the nature of the 
operations and by petitioner’s notoriety that it “swal- 
lowed whole” (to use a phrase of Judge Hutcheson) the 
Commissioner’s contentions and in effect rubber-stamped 
his determination. The Tax Court closed its eyes to the 
evidence favorable to the petitioner and lost sight of the 
fundamental precept that its function was to determine 
the amount of taxes that were fairly owing. In a com- 
plicated case involving numerous individual items, some 
large, some small, not one was decided in petitioner’s 
favor, though the evidence was strongly in his favor on 
some and practically conceded on others. On a highly 
technical and erroneous legal theory, the Tax Court re- 
fused to give petitioner credit for items of expense ad- 
mittedly incurred by him. 


The 50% fraud penalty for 1935-1937 and the 25% 
penalty for failure to file a return in 1937 are severe 
punishments. Because of the “clearly erroneous” rule, 
petitioner does not contest here the imposition of these 
penalties. But he is entitled to have the amount of the 
deficiencies determined under a fair and rational basis 
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and to have the proper standards of proof applied. This 
was not done here. 


Respectfully submitted, 


Rosert E. SHER 
Attorney for Petitioner 
1026 Woodward Building 
Washington 5, D. C. 


Of Counsel: 


IsaporE G. ALK 
1026 Woodward Building 
Washington 5, D. C. 


Jack B. Rusrv 
231 South LaSalle Street 


Chicago, Llinois 
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APPENDIX 


Revenue Act of 1936 (Act of June 22, 1936, C. 690, 49 
Stat. 1648-1756) : 


Section 21. Net Income. 


““Net income’”’ means the gross income computed under 
section 22, less the deductions allowed by section 23. 


Section 22. Gross Income 


(a) General Definition. “Gross income” includes gains, 
profits, and income derived from salaries, wages, or com- 
pensation for personal service, of whatever kind and in 
whatever form paid, or from professions, vocations, 
trades, businesses, commerce, or sales, or dealings in 
property, whether real or personal, growing out of the 
ownership or use of or interest in such property; also 
from interest, rent, dividends, securities, or the trans- 
action of any business carried on for gain or profit, or 
gains or profits and income derived from any source 
whatever. 


(c) Inventories. Whenever in the opinion of the Com- 
missioner the use of inventories is necessary in order 
clearly to determine the income of any taxpayer, inven- 
tories shall be taken by such taxpayer upon such basis 
as the Commissioner, with the approval of the Secretary, 
may prescribe as conforming as nearly as may be to the 
best accounting practice in the trade or business and as 
most clearly reflecting the income. 


(d) Distributions by Corporations. Distributions by 
corporations shall be taxable to the shareholders as pro- 
vided in section 115, 


Section 23. Deductions from Gross Income 


In computing net income there shall be allowed as 
deductions: 


(a) Expenses. All the ordinary and necessary ex- 
penses paid or incurred during the taxable year in carry- 
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ing on any trade or business, including a reasonable 
allowance for salaries or other compensation for personal 
services actually rendered; traveling expenses (includ- 
ing the entire amount expended for meals and lodging) 
while away from home in the pursuit of a trade or busi- 
ness; and rentals or other payments required to be made 
as a condition to the continued use or possession, for pur- 
poses of the trade or business, of property to which the 
taxpayer has not taken or is not taking title or in which 
he has no equity. 


Section 41. General Rule 


The net income shall be computed upon the basis of 
the taxpayer’s annual accounting period (fiseal year or 
calendar year, as the case may be) in accordance with the 
method of accounting regularly employed in keeping the 
books of such taxpayer; but if no such method of ac- 
counting has been so employed, or if the method employed 
does not clearly reflect the income, the computation shall 


be made in accordance with such method as in the opinion 
of the Commissioner does clearly reflect the income. 


Section 115. Distributions by Corporations 


(a) Definition of dividend. The term “dividend” when 
used in this title (except in section 203(a)(4) and section 
207(¢)(1), relating to insurance companies) means any 
distribution made by a corporation to its shareholders, 
whether in money or in other property, (1) out of its 
earnings or profits accumulated after February 28, 1913, 
or (2) out of the earnings or profits of the taxable year 
(computed as of the close of the taxable year without 
diminution by reason of any distributions made during 
the taxable year), without regard to the amount of the 
earnings and profits at the time the distribution was 
made. 

* e e e 

(c) Distributions in liquidation. Amounts distributed 

in complete liquidation of a corporation shall be treated 
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as in full payment in exchange for the stock, and amounts 
distributed in partial liquidation of a corporation shall be 
treated as in part or full payment in exchange for the 


Section 119. Income from Sources ‘Within United States 


(a) Gross income from sources in United States. The 
following items of gross income shall be treated as income 
from sources within the United States: 


(2) Dividends. The amount received as dividends— 


* * * s 


(B) from a foreign corporation unless less than 50 per 
centum of the gross income of such foreign corporation 
for the three-year period ending with the close of its 
taxable year preceding the declaration of such dividends 
(or for such part of such period as the corporation has 
been in existence) was derived from sources within the 
United States as determined under the provisions of this 
section; but only in an amount which bears the same 
ratio to such dividends as the gross income of the cor- 
poration for such period derived from sources within the 
United States bears to its gross income from all sources; 
but dividends from a foreign corporation shall, for the 
purposes of section 131 (relating to foreign tax credit), 
be treated as income from sources without the United 
States; 

* * * es 

(b) Net income from sources in United States. From 
the items of gross income specified in subsection (a) of 
this section there shall be deducted the expenses, losses, 
and other deductions properly apportioned or allocated 
thereto and a ratable part of any expenses, losses, or 
other deductions which can not definitely be allocated to 
some item or class of gross income. The remainder, if 
any, shall be included in full as net income from sources 
within the United States. 
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Section 231. Tax on Foreign Corporations 


(d) Gross income. In the case of a foreign corporation 
gross income includes only the gross income from sources 
within the United States. 


Internal Revenue Code of 1954 (Act of August 16, 1954, 
C. 736, 68A Stat. 890. ! 


Section 7482. Courts of Review 


(a) Jurisdiction. The United States Courts of Appeals 
shall have exclusive jurisdiction to review the decisions 
of the Tax Court, except as provided in section 124 of 
Title 28 of the United States Code, in the same manner 
and to the same extent as decisions of the district courts 
in civil actions tried without a jury; 


(c) Powers, 


(1) To affirm, modify, or reverse. Upon such review, 
such courts shall have power to affirm or, if the decision 
of the Tax Court is not in accordance with law, to modify 
or to reverse the decision of the Tax Court, with or with- 
out remanding the case for a rehearing, as justice may 
require. 


Regulations 94, Relating to the Income Tax under the 
Revenue Act of 1936. 


Article 22(a)-5. Gross income from business. In the 
case of a manufacturing, merchandising, or mining busi- 
ness “gross income’’ means the total sales, less the cost 
of goods sold, plus any income from investments and 
from incidental or outside operations or sources. 


e o ® oe 
Article 22(¢)-1. Need of inventories. In order to re- 


flect the net income correctly, inventories at the beginning 
and end of each taxable year are necessary in every case 
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in which the production, purchase, or sale of merchandise 
is an income-producing factor. 


Article 22(c)-5. Inventories by dealers in securities. 
A dealer in securities who in his books of account regu- 
larly inventories unsold securities on hand either— 


(a) At cost; 
(b) At cost or market, whichever is lower; or 
(c) At market value, 


may make his return upon the basis upon which his ac- 
counts are kept; provided that a description of the 
method employed shall be included in or attached to the 
return, that all the securities must be inventoried by the 
same method, and that such method must be adhered to in 
subsequent years, unless another method be authorized 
by the Commissioner pursuant to a written application 
therefor filed with the Commissioner as provided in arti- 
cle 41-2. A dealer in securities in whose books of ac- 
count separate computations of the gain or loss from the 
sale of the various lots of securities sold are made on 
the basis of the cost of each lot shall be regarded, for 
the purposes of this article, as regularly inventorying 
his securities at cost. For the purpose of this rule a 
dealer in securities is a merchant of securities, whether 
an individual, partnership, or corporation, with an estah- 
lished place of business, regularly engaged in the pur- 
chase of securities and their resale to customers; that is, 
one who as a merchant buys securities and sells them to 
customers with a view to the gains and profits that may 
be derived therefrom. If such business is simply a 
branch of the activities carried on by such person, the 
securities inventoried as here provided may include only 
those held for purposes of resale and not for invest- 
ment. Taxpayers who buy and sell or hold securities 
for investment or speculation, irrespective of whether 
such buying or selling constitutes the carrying on of a 
trade or business, and officers of corporations and mem- 
bers of partnerships who in their individual capacities 
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buy and sell securities, are not dealers in securities with- 
in the meaning of this rule. 


Article 23(a)-1. Business Expense. .... The cost 
of goods purchased for resale, with proper adjustment 
for opening and closing inventories, is deducted from 
gross sales in computing gross income. 


Article 23(e)-4. Shrinkage im value of stocks. 
If stock of a corporation becomes worthless, its cost or 
other basis as determined and adjusted under section 113 
is deductible by the owner for the taxable year in which 
the stock became worthless, provided a satisfactory show- 
ing is made of its worthlessness. ..... 


Article 41-1. Computation of net income. Net income 
must be computed with respect to a fixed period. Usual- 
ly that period is 12 months and is known as the taxable 
year. Items of income and of expenditures which as 
gross income and deductions are elements in the compu- 
tation of net income need not be in the form of cash. It 
is sufficient that such items, if otherwise properly in- 
cluded in the computation, can be valued in terms of 
money. The time as of which any item of gross income 
or any deduction is to be accounted for must be deter- 
mined in the light of the fundamental rule that the com- 
putation shall be made in such a manner as clearly re- 
flects the taxpayer’s income. If the method of account- 
ing regularly employed by him in keeping his books 
clearly reflects his income, it is to be followed with re- 
spect to the time as of which items of gross income and 
deductions are to be accounted for. (See articles 42-1 to 
42.3). If the taxpayer does not regularly employ a 
method of accounting which clearly reflects his income, 
the computation shall be made in such manner as in the 
opinion of the Commissioner clearly reflects it. 


Article 41-2. Bases of computation and changes im 
accounting methods. Approved standard methods of ac- 
counting will ordinarily be regarded as clearly reflecting 
income. A method of accounting will not, however, be 
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regarded as clearly reflecting income unless all items of 
gross income and all deductions are treated with reason- 
able consistency. 


Article 115-1. Dividends. The term “dividends” for 
the purpose of Title I (except when used in sections 203 
(a)(4) and 207(c)(1)) comprises any distribution in the 
ordinary course of business, even though extraordinary 
in amount, made by a domestic or foreign corporation to 
its shareholders out of its earnings or profits accumulated 
since February 28, 1913. 


A taxable distribution made by a corporation to its 
shareholders shall be included in the gross income of the 
distributees when the cash or other property is unquali- 
fiedly made subject to their demands. 


Rules of Practice, Tax Court of the United States 
Rule 7. Initiation of a Case—Petition—Filing Fee— 
Form 


oe * ° 
(c) Form of petition. 

* e ® « 

(4) The petition shall contain: 


(B) Numbered paragraphs stating: 


4. Clear and concise assignments of each and 
every error which the petitioner alleges to have been 
committed by the Commissioner in the determination 
of the deficiency. Issues in respect of which the bur- 
den of proof is by statute placed upon the Commis- 
sioner will not be deemed to be raised by the peti- 
tioner in the absence of assignments of error in 
qeeeeet: thereof. Each assignment of error shall be 
ettered. 


5. Clear and concise lettered statements of the 
facts upon which the petitioner relies as sustaining 
the assignments of error, except those assignments 
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of error in respect of which the burden of proof by 
statute is placed upon the Commissioner. 


Rule 17. Amended and Supplemental Pleadings 


‘(c) Amendment ordered. 


(1) Occasion for. The Court upon its own motion, or 
upon motion of either party showing good cause filed 
prior to the setting of the case for trial, may order a 
party to file a further and better statement of the nature 
of his claim, of his defense, or of any matter stated in 
any pleading. Such a motion filed by a party shall point 
out the defects complained of and the details desired. 


(2) Consideration of such motion. The Court, in its 
discretion, may set such a motion for hearing (see Rule 
27(a) or may act upon it ex parte. 


(3) Penalty for failure to amend. The Court may 
strike the pleadings to which the motion was directed or 
make such other order as it deems just, if an order of 
the Court to file amended pleadings hereunder is not 
obeyed within 15 days of the date of the service of said 
order or within such other time as the Court may fix. 


(d) To conform pleadings to proof. The Court may 
at any time during the course of the trial grant a motion 
of either party to amend its pleadings to conform to the 
proof in particulars stated at the time by the moving 
party. The amendment or amended pleadings thus per- 
mitted, shall be filed with the Court at the trial or shall 
be filed in the office of the Clerk of the Court in Wash- 
ington, D.C., within such time as the Court may fix. 


Federal Rules of Civil Procedure 
Rule 52. Findings by the Court 


(a) Effect. Findings of fact shall not be set 
aside unless clearly erroneous, and due regard shall be 
given to the opportunity of the trial court to judge of 
the credibility of the witnesses. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of respondent, the questions are: 


1. Whether the Tax Court correctly concluded that the 
disputed disbursements of Gold Underwriters in 1937 were 
made to or for the benefit of the taxpayer. 

2. Whether the Tax Court correctly admitted into evi- 
dence testimony as to taxpayer’s admissions in confer- 
ences with the Revenue Service that some of these disputed 
disbursements had been made to the taxpayer or for his 
benefit ; if not admissible, whether the error was harmless. 

3. Whether the Tax Court correctly concluded that for 
the year 1937, the taxpayer was not entitled, under the 
pleadings, to additional deductions claimed for various costs 
and expenses; if not, whether the error was harmless. 

4. Whether the Tax Court correctly concluded that the 
$1,000 disbursement of Gold Underwriters in 1937, as part 
of the Consolidated Diana deal, was made to or for the bene- 
fit of the taxpayer. 
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BRIEF AND APPENDIX FOR THE RESPONDENT 


COUNTER-STATEMENT OF CASE 


The facts, as found by the Tax Court and as shown by 
the exhibits admitted into evidence and by the testimony 
in the record, may be stated as follows: 


Background 


Although this appeal concerns only the taxable year 1937, 
the Tax Court case also concerned two other taxable years, 
1935 and 1936 (on appeal to the Ninth Circuit). Since there 
is a common pattern of activity in the three years and 
many of the Tax Court’s conclusions and findings are based 
on the evidence in the entire record, we feel that the findings 
of fact as to all of the years are pertinent to set forth the 
taxpayer’s scheme to evade taxes. 


(1) 
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For the year 1935, the taxpayer and his wife filed a joint 
income tax return, showing residence in Beverly Hills, 
California, indicating that taxpayer was a resident alien, 
and reporting no income at all. The return was blank 
except for the words: ‘‘During the calendar year 1935, I 
was not engaged in any revenue producing transactions.’’ 
(Ex. 1, Appendix, infra.) The return was signed only 
by John Factor, and was sworn to and subscribed before a 
notary. (Ex. 1, Appendix, infra.) 

For the year 1936, the taxpayer and his wife filed a joint 
income tax return, showing a residence address in Beverly 
Hills, California, indicating that the taxpayer was a citizen 
of the United States, whose principal occupation or profes- 
sion was ‘‘Investments.’’ The return reported no salaries, 
wages, commissions, fees, etc., or dividends or interest, but 
showed only the sales of securities for a total of $188,102.29, 
having a total cost of $200,407.16, for a net loss of $12.- . 
304.87. The return was signed by taxpayer and his wife 
and sworn to and subscribed before a notary. (Ex. 2, 
Appendix, infra.) 

For the year 1937, the taxpayer filed no income tax re- 
turn at all. (R. 119.) ? 

Prior to 1935, a warrant of information had been issued 
in England against the taxpayer and effort had been made 
to extradite him to England. (R. 489.) The extradition 
proceedings were dismissed and no warrant was issued 
against the taxpayer (R. 490), but for these reasons, tax- 
payer did not wish to travel to Canada or England (R. 
140). 

For the years 1935, 1936, and 1937, the taxpayer kept 
no records from which his income could have been computed. 
(R. 100.) The records from which the Commissioner sought 
to reconstruct (at least in part) the taxpayer’s income in 
the years 1935, 1936, and 1937, were the incomplete records 
kept by taxpayer’s Canadian corporations. (R. 237-242.) 


*The securities did not include shares of stock of taxpayer's 
Canadian corporations. 


? Citations such as R. 119 are to the Joint Appendix. 
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The records were examined in Montreal, Canada, by an 
Internal Revenue agent to whom they were made avail- 
able by Mr. John W. Long, the Crown prosecutor, who had 
them in his custody. (R. 237) The records concerning 
the bank and telegraph drafts (discussed hereafter) were 
obtained through the help of the Crown prosecutor also. 
(R. 238.) The documents were photostated and the photo- 
stats were obtained by the Commissioner. (R. 238-239.) 


90-day letter 


On August 9, 1946, the Commissioner issued a statu- 
tory notice of deficiency and penalties (a 90-day letter) 
to the taxpayer (R. 30), whose address was then in care 
of Federal Correctional Institution, Sandstong, Minnesota 
(R. 10, 12), which set forth the following proposed defi- 
ciencies (R. 12, 31): 

Deficiency 50% Penalty 25% Penalty 


$ 38,315.03 $ 19,157.52 
134,912.23 67,456.12 
85,905.19 42,952.60 $21,476.30 
45,945.52 22,972.76 


$305,077.97 $152,539.00 $21,476.30 


Included in the adjustments to net income for the years 
1935 and 1936 were the respective sums of $68,911.87 and 
$263,135.19 representing disbursements to the taxpayer 
from Montray Finance Corporation, Ltd., Montreal, Can- 
ada. (R. 13, 15.) Similarly, included in the adjustments 
was an addition to taxpayer’s income of $186,066.05 rep- 
resenting the amounts disbursed to taxpayer in 1937 by 
Gold Underwriters Canada, Limited, Montreal, Canada. 
(R. 16.) 


For the year 1935, the 90-day letter stated (R. 13): 


(b) The amount of $69,911.87 disbursed to you by 
the Montray Finance Corporation, Ltd. Montreal, 
Canada, during the year 1935, constitutes income within 
the meaning of Section 22(a) of the Revenue Act of 
1934. 
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For the year 1936, the 90-day letter stated (R. 15): 


(a) Of the amounts disbursed in 1936 by Montray 
Finance Corporation, Ltd. Montreal, Canada, $263,- 
135.19 constitutes income to you within the meaning of 
Section 22(a) of the tae Revenue Act of 1936. 


For the year 1937, the 90-day letter stated (R. 16): 


(a) Of the amounts disbursed in 1937 by the Gold 
Underwriters Canada, Limited, Montreal, Canada, 
$186,066.05 constitute income to you within the mean- 
ing of Section 22(a). of the Revenue Act of 1936. 


Pleadings and sti ion 


The taxpayer, on November 4, 1946, filed a petition with 
the Tax Court (R. 3), contending that his tax returns for 
1935, 1936, and 1939 ‘‘properly reflect the taxable net in- 
comes for those years’’ (R. 9) and denying that he had 
any taxable net income in the year 1937 (R. 9). In his 
answer to the petition, filed December 31, 1946 (R. 3), the 
Commissioner alleged that in 1935 the taxpayer received 
income of ‘$68,911.87 representing compensation, divi- 
dends, and/or other taxable income disbursed to him by 
the Montray Finance Corporation, Ltd., * * *’’ (R. 21) 
and made similar allegations for the years 1936 and 1937 
with respect to the amounts disbursed to the taxpayer by 
Montray and Gold Underwriters, respectively (R. 22, 23). 

About eight years later, on November 19, 1954, the tax- 
payer filed an amendment to his petition, alleging that the 
Commissioner failed ‘‘to allow as deductions various costs 
and expenses in connection with the alleged income con- 
sidered as received by the Petitioner * * *.”? (R. 27.) The 
taxpaycr never filed a pleading specifying the ‘‘various 
costs and expenses.”’ 

The taxpayer and the Commissioner entered into a stipu- 
lation (R. 30-91) which recited that Exhibit 4 listed a num- 
ber of checks issued by Montray in 1935 which the Commis- 
sioner had determined to be income taxable to the taxpayer 
in 1935 to the extent shown in Exhibit 4 (R. 33-34); while 
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admitting that he had received many checks or the pro- 
ceeds thereof (R. 36-42), the taxpayer denied ‘‘that the 
checks or the proceeds thereof * * * received by him or 
paid to him or for his benefit will be taxable income’’ 
(R. 34). 

For the year 1936, the stipulation recited that Exhibit 
5 listed a number of checks issued by Montray during the 
period from January 3, 1936, to October 5, 1936, which the 
Commissioner had determined to be income taxable to the 
taxpayer in 1936 to the extent shown in that exhibit (R. 
34); as he had done for 1935, taxpayer admitted receipt 
of many checks or proceeds thereof (R. 46-65) but denied 
that these represented ‘‘taxable income’”’ to him (R. 44). 

For the year 1937, the stipulation recited that Exhibit 
6 listed a number of checks issued by Gold Underwriters 
during the period January 23, 1937, through March 24, 
1937, which the Commissioner had determined to be income 
taxable to the taxpayer in 1937 to the extent shown in Ex- 
hibit 6 (R. 68); again, the taxpayer admitted that many 
checks or their proceeds had been paid to or for his benefit 
(R. 69-75) but denied that the receipts represented ‘‘tax- 
able income’’ to him (R. 68-69).* 

The stipulation also pointed out with respect to certain 
deposits in the bank account of Montray that the Commis- 
sioner (R. 68)— 


subtracted the above deposits from petitioner’s re- 
ceipts from Montray for 1936 as determined by re- 
spondent, in order to arrive at petitioner’s taxable 
income from Montray for that year. 


Organizations involved 


The principal organizations involved in the Tax Court 
case were as follows: 


1. Montray Finance Corporation, Ltd. (hereinafter 
usually called Montray) was a Canadian corporation or- 


3On this appeal (as on the Ninth Circuit appeal), taxpayer no 
longer contends that these receipts were not income. 
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ganized on July 4, 1935. (R. 33.) The taxpayer was not 
an officer of the corporation but was at all times the bene- 
ficial owner of all of its capital stock. (R. 86, 100.) Mont- 
ray was wholly owned by the taxpayer and at all material 
times he attempted to conceal this ownership. (R. 86.) 

2. Gold Underwriters (Canada), Ltd. (hereinafter usu- 
ally called Gold Underwriters) was a Canadian corpora- 
tion which had been organized in 1933 but which had been 
inactive. (R. 86.) It was activated in October, 1936. (R. 
86.) The taxpayer was not an officer of the corporation 
but was at all times the beneficial owner of all of its capi- 
tal stock. (R. 86, 100.) Gold Underwriters was wholly 
owned and controlled by the taxpayer and at all material 
times he attempted to conceal this ownership. (R. 86.) 
It is the organization principally involved in this appeal. 

3. C. Rankin Nevens & Company (hereinafter usually 
called Nevens) was an ostensible partnership organized 
in early 1935 under the laws of England to sell stock in 
England. (R. 86, 448.) It was also the selling organiza- 
tion in England for stock of the Canadian corporation, 
Kirkland Gold Rand, Ltd., which stock Nevens purchased 
from Montray and, later, Gold Underwriters. The osten- 
sible partners were C. Rankin Nevens, a Canadian citizen, 
and Harry J. Goulding, a British subject and a brother- 
in-law of the taxpayer. (R. 86-87.) Both were employees 
of the taxpayer. (R. 87.) The taxpayer wholly owned 
the assets and income of Nevens and at all material times 
he attempted to conceal this ownership. (R. 87.) 

4. Carlisle Investment Trust Limited (hereinafter usu- 
ally called Carlisle) was a second selling organization lo- 
cated, as was Nevens, in London, England. (R. 67, 94, 
421-422.) The funds for organizing and operating Car- 
lisle were entirely provided by Nevens. (R. 94, 422.) 
Carlisle sold to the English public the shares of treasury 
stock purchased by it from the Canadian corporation, Con- 
solidated Diana Gold Mines, Ltd. (R. 67, 94), and remitted 
the proceeds to Consolidated Diana’s bank account (R. 67, 
107, 113). 
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Kirkland Gold Rand stock 


In May and June of 1935, the taxpayer began negotia- 
tions through his attorney, A. C. Berman, to acquire for 
Montray certain shares of the capital stock of Kirkland 
Gold Rand, Ltd., a Canadian corporation, hereinafter re- 
ferred toas KGR. (R. 87.) Under a series of agreements, 
Montray (and later, Gold Underwriters) acquired within 
the years 1935 through 1937 over a million shares of KGR 
stock at prices ranging from five cents a share to 45 cents 
a share, at a total cost of $277,535. (R. 87.) On July 6, 
1935, Montray granted taxpayer’s selling organization in 
England, Nevens, an option to purchase the shares of KGR 
stock for 90 cents a share, Canadian money. (R. 87-88.) 
After Gold Underwriters succeeded Montray, the same 
option was extended by Gold Underwriters to Nevens. 
Nevens sold the shares at a price of five shillings a share, 
equalling $1.25, United States money. (R. 88.) As Nevens 
sold the stock, it made remittances to Montray which Mon- 
tray deposited in its bank account in Montreal, Canada. 
(Stipulation, R. 33.) Later, Gold Underwriters took over 
the arrangement; as Nevens sold KGR stock, Nevens made 
remittances to Gold Underwriters which Gold Underwriters 
deposited in the bank account in Montreal. (Stipulation, 
R. 68.) 

Consolidated Diana stock 


One million shares of Consolidated Diana stock were 
obtained, and the Tax Court found that at all times the 
taxpayer himself was the beneficial owner of the stock. 
(R. 107, 113.) During the year 1936, taxpayer, through 
his attorney, A. C. Berman, began negotiations to buy the 
assets of Diana Gold Mines, Ltd., a Canadian gold mining 
corporation which was bankrupt. (R. 92-93.) The sum of 
$80,000 was advanced to one Louis Leipsic who bought 
the assets of the bankrupt corporation and transferred 
them to a newly created corporation, Consolidated Diana 
Gold Mines, Ltd., in exchange for the 1,000,000 shares of 
capital stock of the new corporation (hereinafter usually 
called Consolidated Diana). (R. 92-93.) The total paid 
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by the taxpayer for the assets was $80,000; Montray pro- 
vided $53,000 in 1936; Gold Underwriters provided $1,000 
in 1937; and the taxpayer provided $25,000 in 1936 through 
a nominee, Herbert R. Ebenstein. The record does not 
disclose the source of the remaining $1,000. (R. 93.) 

The million shares were issued originally in the name 
of Ebenstein and were received by him in New York City 
on October 7, 1936. (R. 93, 389.) Ebenstein was never 
the owner of the stock. (R. 93.) When Ebenstein re- 
ceived the stock certificates, he returned them to taxpayer 
and to taxpayer’s attorney, Mr. Berman, in person. (R. 
389-391.) In order to provide working capital for Con- 
solidated Diana (R. 261), an arrangement was worked out 
whereby 200,000 shares were placed in Consolidated Diana 
as treasury stock and the remaining 800,000 shares were 
placed in escrow. (Ex. 26, R. 647-650). These 800,000 
shares were placed in the name of Canadian Mining and 
Industrial Securities, Limited, a Canadian corporation or- 
ganized for the express purpose of holding title to these 
shares. (R. 260.) The 800,000 shares, although later re- 
leased from escrow (R. 260), are still so held (R. 288). 

As to the 200,000 shares of treasury stock, Carlisle, tax- 
payer’s second selling organization in England, obtained 
an option to buy them from Consolidated Diana at 90 cents 
a share. (R. 260-261.) Of these 200,000 shares, Carlisle 
sold a total of 174,125 shares in England (R. 288) at $1.25 
per share (R. 94); the remaining 25,875 shares are held 
in the name of Maurice Shulman (R. 289), who admitted 
that he is still holding them for the taxpayer, John Factor 
(R. 289). None of the proceeds from the sale of the Con- 
solidated Diana stock by Carlisle ever reached Montray 
or Gold Underwriters. (R. 113.) 

The sales proceeds of the treasury stock were paid by 
Carlisle directly to Consolidated Diana, which then began 
to put the mine into active operation. (R. 261.) The work 
continued until September, 1937, when, for lack of funds, 
the mine was reluctantly closed down. (R. 262.) Mr. 
Shulman testified that since that time he had paid from 
his own pocket the necessary fees each year required to 
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keep the company alive. (R. 292-293, 301.) He testified 
that he liked the property (R. 292, 300), that the shares 
of Consolidated Diana stock were not worthless (R. 293), 
and that the mine would be profitable to operate if there 
were an advance in the price of gold (R. 300). 


Clayton C. Marsh testimony 


The respondent called as a witness Clayton C. Marsh, 
who had been an employee of the Revenue Service. (R. 
561.) Mr. Marsh was asked to testify solely as to items 
disbursed by the corporations and which the taxpayer, 
John Factor, had admitted in conferences with the Revenue 
Service were either chargeable to him or had been re- 
ceived by him directly. (R. 563-564.) Mr. Marsh testi- 
fied that, since Mr. Factor was not available for question- 
ing at the time the deficiency notice was issued, the Govern- 
ment had resolved all disputed items in its own favor; that 
conferences were later held so that Mr. Factor could pre- 
sent facts concerning the transactions and the Govern- 
ment could make adjustments in the amounts of the defi- 
ciencies.* (R. 563-564) The taxpayer objected to any testi- 
mony from Mr. Marsh on the ground that the statements had 
been made in settlement negotiations and consequently were 
not admissible. (R. 564-565.) The court overruled the 
objection (R. 566), but after hearing the testimony, the 
court stated (R. 584) as follows: 


I understood when this witness took the witness 
stand that the taxpayer was called in because he was 


4In a letter dated October 8, 1944, to the Revenue Service the 
taxpayer stated (Ex. V, R. 723): 


Relative to your claim for additional income tax for years 
mentioned in your letter, I wish to state that to the best 
of my knowledge and belief, I do not owe any additional 
tax for these years. In order to clear this up, I would like 
a hearing to present the necessary evidence and records to 
support this statement. 


The taxpayer asked in the letter for an extension of time until 
he was released from incarceration in order to present the evidence. 
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not available when the deficiency letter was sent out 
and he was to be given the opportunity to admit items 
of income and show proof or whatever he had of items 
that were not to be included in income because all of the 
items have been charged to income because of his be- 
ing unavailable. . 

Now, on that basis, I would think these admissions, 
testimony as to any admissions would be admissible, 
and I also think by the same token that admissions, 
for what they are worth, that items that were not income 
would be admissible. 

You would have to have both sides of it, but from 
there on you have gone on talking about these as set- 
tlement conferences and I am the first to say that 
nothing that comes up in a settlement conference is 
admissible. (Emphasis supplied.) 


The Tax Court finally decided to let its ruling stand that 
the evidence was admissible, but as to some of the testi- 
mony, the court said it had not been made clear how much 
of the evidence related to settlement negotiations and how 
much of it was inquiry as to the proper income of the tax- 
payer. (R. 586.) The Marsh testimony is not referred to 
in the opinion. 


Taz Court determination 


For the year 1935, taxpayer admitted that $20,445.19 in 
Montray disbursements was paid to him or for his benefit; 
the Commissioner conceded that two sums, $9,882.68 and 
$6,267, were not so paid; $38,584 in Montray disbursements 
remained in dispute. (R. 89.) The Tax Court found that 
taxpayer had failed to prove the $38,584 in disputed Mon- 
tray disbursements was not paid to the taxpayer or for 
his benefit. (R. 90.) 

For the taxable year 1936, taxpayer admitted that $134,- 
100 in Montray disbursements was paid to him or for his 
benefit; the Commissioner additionally conceded that a total 
of $28,329.54, plus $15,000. was not so paid; $115,585 in 
Montray disbursements remained in dispute. (R. 91.) Of 
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this sum, the Tax Court found that $53,000 (the Consoli- 
dated Diana deal) in Montray disbursements had been 
made to or for the benefit of the taxpayer and that taxpayer 
had failed to prove that the rest of the disputed disburse- 
ments were not paid to him or for his benefit. (R. 94.) 

For the year 1937, taxpayer admitted that $122,965.20 
in Gold Underwriters disbursements and remittances from 
London was paid to him or for his benefit; the Commissioner 
additionally conceded the sum of $26,036.33 was not so 
paid; $53,171.68 remained in dispute. (R. 95.) The Tax 
Court found that taxpayer had failed to prove that the 
$53,171.68 was not paid to or for taxpayer’s benefit. (R. 
95-96.) 

The Tax Court made no express finding that the corporate 
entities of Montray and Gold Underwriters were to be 
disregarded. The Tax Court did state (R. 100): 


We can ignore the fact that Montray and Gold Under- 
writers were corporations and Nevens was a partner- 
ship. Petitioner practically admits, and we have found 


as a fact, that he was the sole owner of all three organ- 
izations; that they operated for him; and he owned all 
of the income of said organizations. 


The Tax Court concluded that the Montray and Gold 
Underwriter disbursements used in the Consolidated Diana 
deal were includible in taxpayer’s income because at all 
times the taxpayer was the ee owner of the Consoli- 
dated Diana shares (R. 195/°4ind that the taxpayer was 
not entitled on the pleadings to any deductions for costs 
and business expenses in connection with the operations of 
Montray and Gold Underwriters in addition to those allowed 
by the Commissioner (R. 111-112). The decision nowhere 
mentioned the testimony of Clayton C. Marsh. 

For each of the years 1935, 1936, and 1937, the Tax Court 
determined that there should be imposed a 50% addition 
for fraud (under Section 293(b) of the 1939 Code). (R. 
118.) The Commissioner had conceded that the year 1939 
was barred by the statute of limitations. (R. 99.) 
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The memorandum findings of fact and opinion were served 
on May 23, 1958. (R.6.) On June 19, 1958, the taxpayer 
moved for reconsideration of the case, setting forth specif- 
ically errors on the issues of the Consolidated Diana stock 
and the additional costs and expenses. (R.6,120-125.) The 
motion was denied by the Tax Court on June 24, 1958. 
(R. 127.) 

The Tax Court decision was entered on July 24, 1958, 
finding the following deficiencies and additions to the tax 


Additions to T. 
Deficiency . 293(b) Sec. 291 


$16,990.48 


STATUTE AND RULE INVOLVED 
Revenue Act of 1936, c. 690, 49 Stat. 1648: 


Sec. 22. Gross Income. 


(a) General Definition—‘Gross income’’ includes 
gains, profits, and income derived from salaries, wages, 
or compensation for personal service, of whatever kind 
and in whatever form paid, or from professions, voca- 
tions, trades, businesses, commerce, or sales, or dealings 
in property, whether real or personal, growing out of 
the ownership or use of or interest in such property; 
also from interest, rent, dividends, securities, or the 
transaction of any business carried on for gain or profit, 
or gains or profits and income derived from any source 
whatever. * * ° 
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Rules of Practice before the Tax Court of the United States 
(Revised to November 15, 1952) : 


Rule 7.—Inrrmation or a Prockeprnc—Petirion— F'x- 
ING—F'EE—F'orm. 


(c) Form of petition.— 


(4) The petition shall contain: 


(D) Clear and concise assignments of each and every 
error which the petitioner alleges to have been com- 
mitted by the Commissioner in the determination of 
the deficiency. * * * 


(E) Clear and concise numbered statements of the 
facts upon which the petitioner relies as sustaining the 
assignments of error * * *. 


SUMMARY OF ARGUMENT 


1. Although taxpayer contends that the Tax Court dis- 
regarded the corporate entity of Gold Underwriters, the 
Tax Court only concluded that in addition to the conceded 
or stipulated disbursements of Gold Underwriters, the dis- 
puted disbursements of Gold Underwriters had also been 
made to or for the benefit of the taxpayer.’ The tax- 
payer disputed that some of the disbursements had been 
made to or for him, but the Tax Court correctly concluded 
against him. 

Since taxpayer wholly owned and controlled Gold Under- 
writers, diligently sought to conceal this fact, kept no 
records of what he received from Gold Undervriters, 


5It is not disputed that in 1937 Gold Underwriters disbursed 
$1,000 used in the Consolidated Diana deal, but the issue there, 
also, is whether the disbursement was to or for the benefit of the 
taxpayer, rather than for Gold Underwriters. 
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caused or allowed Gold Underwriters to keep no records 
of what it paid to or for him, reported no income from 
Gold Underwriters, and admitted receiving in hidden ways 
other disbursements from’ Gold Underwriters, the Tax 
Court correctly concluded that taxpayer had the burden 
of proving that he had not received the disputed dis- 
bursements made by Gold Underwriters. The Tax Court 
correctly concluded that taxpayer had failed to meet his 
burden. Taxpayer’s general statements of nonreceipt 
were neither sufficient nor convincing and were unsupported 
by documentary evidence. 


In support of the Tax Court’s conclusion, there was 
testimony from the witness, Marsh, a former employee 
of the Revenue Service, that taxpayer unequivocally ad- 
mitted receiving some of the disputed disbursements. The 
Tax Court limited the testimony to admissions not made 
during settlement conferences, a ruling more favorable to 
taxpayer than the authorities require. While we submit 
that there was no error, any error was harmless since the 
Tax Court apparently did not rely on the Marsh testi- 
mony. Moreover, the Commissioner showed that the dis- 
puted disbursements were made in a manner similar to 
other disbursements which taxpayer had concededly re- 
ceived; and there was also other substantial evidence 
sufficient in itself to support the Tax Court’s determina- 
tion. 

2. Although three tax years were involved, and several 
organizations, the taxpayer amended his petition to ask 
generally for deductions for “‘various costs and expenses 
in connection with the alleged income,’’ and made no fur- 
ther specifications. The Tax Court correctly ruled that 
the claimed costs and expenses were too indefinite and 
were not properly before the court, especially since the 
Commissioner had already allowed various costs and ex- 
penses to the taxpayer. 

Further, taxpayer’s evidence as to the alleged business 
purpose and amounts of the additional costs and expenses 
was so vague that the Tax Court could not have used it to 
support any additional deductions. Moreover, as a mat- 
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ter of law, the taxpayer was not entitled to any additional 
deductions because he was an investor in Gold Under- 
writers, not an officer, director or employee of the cor- 
poration, and any expense he incurred to further his in- 
vestment was not deductible but was a personal expense. 

3. The Tax Court correctly found that the sum of $1,000 
disbursed by Gold Underwriters toward purchase of assets 
of the predecessor of Consolidated Diana, in order to 
obtain shares of Consolidated Diana stock, was paid for 
the benefit of taxpayer. Stock certificates for the 1,000,- 
000 shares were originally given to the taxpayer personally. 
Four-fifths of the shares were placed in another corpo- 
ration, beneficially owned by the taxpayer personally, 
and were later placed in escrow with Eastern Trust Com- 
pany. The other one-fifth was put into the treasury of 
Consolidated Diana, optioned directly from Consolidated 
Déana to Carlisle, another of taxpayer’s organizations, 
which bought and paid for most of the 200,000 shares, and 
sold the same for $1.25 per share to customers in England, 
to raise working capital to start the Consolidated Diana 
gold mine back into operations. If the mine had been 
successfully reopened, taxpayer would have owned 80% 
of a gold mine at a cost of $80,000, or ten cents a share. 
The 800,000 shares are still held for the benefit of the 
taxpayer, as are the unsold 25,875 shares remaining from 
the 200,000 other shares. 

The Tax Court specifically found: (1) that the 1,000,000 
shares of Consolidated Diana stock were not bought for 
Montray and (2) that, at all times, the taxpayer himself 
was the beneficial owner of all of the shares. These 
findings were not clearly erroneous, and the latter finding 
alone is sufficient to sustain the Tax Court’s holding that 
the $1,000 in Gold Underwriters disbursements was paid 
to or for the benefit of taxpayer and is includible in his 
income. Even assuming, arguendo, that these findings 
were incorrect, Gold Underwriters would not be entitled 
to a deduction of $1,000 for the cost of the shares. The 
cost of the 800,000 shares could not be deducted as an ex- 
pense because the shares would have been an investment 
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to Gold Underwriters; the shares were escrowed and could 
not be immediately sold as part of Gold Underwriters’ 
stock in trade, even had it been shown that it was a dealer 
in, securities. 

Since 825,875 shares of the Consolidated Diana stock 
are still held for the benefit of the taxpayer, and since 
there was credible testimony that the shares were not worth- 
less, neither Gold Underwriters nor the taxpayer could 
be entitled to a capital loss on these shares. 


ARGUMENT 


Beginning in 1935 and continuing into 1937, the taxpayer 
was engaged in a scheme of income tax evasion by concealing 
the receipt of income sent to him from Canada and England. 
He entirely concealed his connection with business organi- 
zations in Canada and England which he wholly owned and 
controlled, caused them to remit their profits in hidden, in- 
direct ways to the United States, and received the profits 
either in cash or in checks or drafts which were always pay- 
able in the names of persons other than himself. He kept 
no records of what he had received from the businesses 
and caused them to keep no records of what they had sent 
to him. He reported none of this income in his income 
tax returns for 1935 and 1936 and filed no income tax return 
at all in the year here involved, 1937. Yet, he has now 
conceded receipt of large sums of money from Canada 
and England in each of these years. 

The income tax evasion was undetected until 1942, when 
Canadian authorities made available to the Commissioner 
what records they could find of taxpayer’s Canadian cor- 
porations. The tax deficiencies were computed mainly on 
the basis of this information and not on a net worth 
analysis. The taxpayer kept no records at all of the receipt 
of income, and there is reason to believe that the Commis- 
sioner did not find all of taxpayer’s income. 

This case before the Tax Court involved deficiencies in 
the taxpayer’s individual income taxes for the years 1935, 
1936 and 1937. The Tax Court determined deficiencies for 
all three years, and found that some part of the deficiency 
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for each year was due to fraud with intent to evade tax. 
The income giving rise to the deficiencies was mainly de- 
rived by the taxpayer from two (secretly) wholly-owned 
Canadian corporations and a putative partnership in Eng- 
land through which taxpayer bought and sold gold mining 
stock. 

The appeal here is limited to the deficiencies for the year 
1937, while the deficiencies determined for 1935 and 1936 
are now pending on taxpayer’s appeal to the Court of 
Appeals for the Ninth Circuit. (R. 130.) The issues on 
appeal here are also narrowed mainly to (1) the amount of 
the net profits of Gold Underwriters which was disbursed 
by Gold Underwriters to or for the benefit of taxpayer, and 
(2) whether deductions for expenses for the years in- 
volved should have been allowed in excess of the amount 
which was allowed. 


1. We shall show, infra, that, while the Tax Court was 
fully justified in ruling that the entities of taxpayer’s 
wholly-owned organizations could be ignored (R. 100), 
actually, as the Tax Court stated, the ‘‘issue is to determine 
to what extent the disbursements of Montray and Gold 
Underwriters [the former not involved here] were made 
to or for the benefit of the petitioner.’? (R. 100.) After 
taking into consideration the concessions of the parties, 
disbursements of only $53,171.68 for the year 1937 remain 
in dispute. The Tax Court held that the burden of proof 
as to the disputed items rested upon taxpayer and that 
he had failed to meet this burden. We shall show, infra, 
that this burden was not met; that the Tax Court correctly 
ruled that taxpayer bore the burden; and, further, that 
there was substantial evidence that the disputed disburse- 
ments were made to or for the benefit of the taxpayer. 

2. As to the additional deductions claimed as ordinary 
and necessary business expenditures, the Tax Court cor- 
rectly ruled that under its rules (Rule 7(c)(4)(B) 4 and 5) 
taxpayer’s amendment to its complaint does not show the 
type or types of ‘‘costs and expenses’’ claimed or the 
amounts thereof. The object of the rule is to apprise the 
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court and the Commissioner ‘‘just what matters are being 
presented for adjudication’’ (R. 112); and the fact that 
the Commissioner had already allowed various costs and 
expenses with respect to the Canadian organizations em- 
phasizes the necessity for compliance with the rule—a 
definite pleading of error. In any event, taxpayer has not 
proved that he was entitled to any deductions for business 
expenses in addition to those allowed. 


Other items, claims for losses or additional costs, we sub- 
mit, were correctly denied by the Tax Court. Nor did the 
Tax Court err in admitting evidence as to statements of 
taxpayer containing admissions. In admitting the evi- 
dence, it did so on a basis most favorable to the taxpayer— 
that ‘‘nothing that comes up in a settlement conference 
is admissible.’’ (R. 584.) Further, there was ample evi- 
dence other than that of taxpayer’s admissions to support 
the finding that disputed disbursements by Gold Under- 
writers had been received by the taxpayer. 


I 


The Disputed Disbursements of Gold Underwriters in 1937 
Were Made to or for the Benefit of the Taxpayer 


As the Tax Court stated (R. 100), ‘“The petitioner admits 
that he kept no records in the years before us from which 
his income could have been computed. We therefore have 
no issue as to the authority of the respondent to recon- 
struct his income.’’ The Commissioner’s determination is 
prima facie correct, and the Tax Court correctly found 
that taxpayer had failed to prove that certain disputed 
disbursements from Gold Underwriters had not been made 
to or for the benefit of the taxpayer. (R. 101.) After 
taking into consideration concessions of both sides, there 
remained disputed disbursements of $53,171.68. Of this 
sum, $1,000 concerns the Consolidated Diana deal, which 
is discussed infra. Thus, the instant issue concerns dis- 
bursements of $52,171.68, and the question before the Tax 
Court was (R. 100) ‘‘to what extent * * * [they] were 
made to or for the benefit of the petitioner.’’ 
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The issue here is not, as taxpayer states it (Br. 25-31), 
one of ignoring corporate entities, which the Tax Court 
would have been fully warranted in doing. It is, simply: 
Did the taxpayer show whether or not the disputed por- 
tions of the Gold Underwriters disbursements were wrongly 
included by the Commissioner in his income?*® In deter- 
mining taxpayer’s income, the Commissioner followed the 
method advocated by the taxpayer (Br. 26), a method 
approved by this Court.? The Commissioner included in 
taxpayer’s income only such part of the earnings or profits 
of Gold Underwriters as was actually distributed: to (or 
for) him. (Pet. Br. 26.) The Tax Court correctly con- 
cluded that taxpayer had failed to prove that the Commis- 
sioner had erroneously included the disputed items. 

The 90-day letter shows that the Commissioner pro- 
ceeded on the theory that taxpayer was taxable only on 
the disbursements he had received from Montray and Gold 
Underwriters, and never attempted to tax him with the 
income which the two corporations had made. The 90-day 
letter stated that it was Montray’s and Gold Underwriters’ 
disbursements to the taxpayer which were income to him. 
(R. 13, 15, 16.) Again, in his answer to the petition, the 


* Although the Tax Court stated that it made no difference that 
Montray and Gold Underwriters were corporations and that 
Nevens was a partnership (R. 100), this statement did not mean 
that the corporate entity of either Montray or Gold Underwriters 
was found to be a sham or that taxpayer was taxable on the 
corporate income, whether or not distributed to him. The Tax 
Court meant that the precise legal organization of the three 
entities did not matter since the taxpayer had full control over the 
income of each. 

It is well settled that withdrawals of earnings and profits from 
a corporation controlled by an individual taxpayer (especially 
when wholly owned) are taxable to the taxpayer as income. Wag- 
gaman v. Helvering, 64 App. D.C. 371, 78 F. 2d 721, certiorari 
denied, 296 U.S. 618; Christopher v. Burnet, 60 App. D.C. 365, 
55 F. 2d 527; Hadley v. Commissioner, 59 App. D.C. 139, 36 F. 2d 
543; Clark v. Commissioner, 266 F. 2d 698 (C.A. 9th) ; Niederkrome 
v. Commissioner, 266 F. 2d 238 (C.A. 9th), certiorari denied sub 
nom. Royce v. Commissioner, 359 U.S. 945; Union Stock Farms 
v. Commissioner, 265 F. 2d 712 (C.A. 9th). 
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Commissioner alleged that it was the money disbursed to 
the taxpayer by Montray and Gold Underwriters which 
represented income to him. (R. 21, 22, 23.) Similarly, in 
the stipulation, it was stated several times, as to specific 
items of deductions, that the Commissioner had subtracted 
the items ‘‘from petitioner’s receipts from Gold Under- 
writers’? (emphasis supplied) in determining taxpayer’s 
income from the corporation. (R. 78, 79-80.) 

The Tax Court itself did not consider that it had before 
it any issue as to corporate entity. Instead, it stated the 
issue in a manner similar to that urged by the taxpayer. 
(Br. 26.) The Tax Court wrote (R. 100): 


Our first issue is to determine to what extent the dis- 
bursements of Montray and Gold Underwriters were 
made to or for the benefit of the petitioner. 


As will be shown, in judging the issue, the Tax Court 
used the same method that taxpayer conceded to be cor- 
rect as to other disbursements from Gold Underwriters, 


but which method taxpayer illogically objects to here. 


A. Burden of proof 


Taxpayer inconsistently objects to the Tax Court’s con- 
clusion that taxpayer had the burden of proof that the 
disputed disbursements of Gold Underwriters were not in- 
come to him (Br. 25-31), yet does not object to all of the 
findings of the Tax Court which supported, if not com- 
pelled, that conclusion. The Tax Court found that tax- 
payer kept no records of his own income (R. 100); that 
he tried his best to hide the fact that he had anything to 
do with Gold Underwriters or the money derived from 
it (R. 103); that taxpayer wholly owned and controlled 
Gold Underwriters (R. 86) and completely controlled the 
disbursement of its funds (R. 102) ; that Gold Underwriters 
kept no general ledger (hence no record of what it paid to 
or for taxpayer)—its only records were its deposit slips, 
bank statements, canceled checks and check stubs. (R. 100- 
101.) There is even no cash journal such as was kept for 
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Montray by Miss Pitts. (R. 100.) Fifteen checks, includ- 
ing all those in dispute for 1937 (R. 95), were payable either 
to currency"of cash, and endorsed by Louis Pitts, one of tax- 
payer’s nominees, or were payable to Louis Pitts and en- 
dorsed by him (Stipulation, R. 69-75). Taxpayer stipulated 
that he had received all or part of the proceeds of seven of 
these checks. (Checks Nos. 17, 4, 5, 6, 12, 19, 20; stipu- 
lation, R. 69-75.) 

The same pattern of control and concealment held true 
for Montray, the predecessor of Gold Underwriters, for 
the two prior years, 1935 and 1936; there also, most of the 
corporate checks were made out to currency (R. 103) and 
taxpayer admitted receiving the proceeds of many such 
checks (Stipulation, R. 36, 38, 39, 41, 42, 46, 47, 48, 49-50, 
51, 52, 53, 54, 55, 57, 58-59, 60, 62, 63, 64-65). 

These findings, we submit, in the absence of direct and 
clear proof to the contrary, require the conclusion that 
the Commissioner’s inclusion of the items in taxpayer’s 
income was correct. 

However, such proof to the contrary was lacking. In- 
stead, the Tax Court found that the taxpayer admitted on 
cross-examination that he did not know how much money 
he had received from Gold Underwriters (R. 101). For 
the year 1937, taxpayer admitted he didn’t know if he had 
received $100,000 or $190,000 (R. 484). The Tax Court 
found that taxpayer admitted he would be guessing if he 
made an estimate of what he received, and taxpayer would 
not hazard a guess for 1937, or for either of the other two 
years in question (R. 101). In essence, taxpayer’s testi- 
mony was mainly a general denial that he had received any 
funds from Gold Underwriters, other than by way of the 
drafts and wires which were found by the Commissioner’s 
agents. (R. 107-108.) Such a general denial, even by a 
credible witness, without support of other evidence is not 
sufficient to overcome the presumptive correctness of the 
Commissioner’s determination. Christopher v. Burnet, 60 
App. D.C. 365, 366, 55 F’. 2d 527, 528; Clark v. Commissioner, 
266 F. 2d 698, 706 (C.A. 9th); Halle v. Commissioner, 7 
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T.C. 245, 247-248, affirmed, 175 F. 2d 500 (C.A. 2d), cer- 
tiorari denied, 338 U.S. 949. Other than the general de- 
nial, the Tax Court found that taxpayer’s evidence dealt 
with only four of the disputed disbursements and was 
vague. (R. 108.) The Tax Court correctly found tax- 
payer’s evidence to be unsatisfactory. (R. 108.) The 
taxpayer’s testimony had been impeached, as will be 
shown, and the Tax Court was clearly within its discretion 
as a fact finder in disbelieving taxpayer’s self-serving 
testimony—particularly where the findings made by the 
Tax Court were neither improbable nor unreasonable. 
Clark v. Commissioner, 266 F. 2d 698, 708, 718 (C.A. 9th) ; 
Union Stock Farms v. Commissioner, 265 F. 2d 712, 727 
(C.A. 9th). 

For 1937, as for the two prior years, there was an ob- 
vious failure by the taxpayer to meet his burden of proof 
that he had not received the disputed disbursements from 
Gold Underwriters. (R. 96, 101.) 


B. The disputed disbursements for 1937 


Not only did the Tax Court correctly conclude that tax- 
payer had failed to prove that he did not receive all of 
the disbursements for 1937 (R. 96); the record has sub- 
stantial evidence to prove that he did receive the sums in 
question. The taxpayer had failed to report the receipt 
of any income from Montray and Gold Underwriters in 
his 1935 and 1936 returns and had filed no return at all 
for 1937 (R. 88), although he has now admitted receiving 
large sums from the Canadian corporations in all three 
years (R. 89, 91,95). The Internal Revenue Service later 
discovered the failure to report income and sought to re- 
construct taxpayer’s income for 1935, 1936 and 1937. Since 
taxpayer was unavailable, and had no income records of 
his own, the Commissioner studied the Canadian records 
of Montray and Gold Underwriters to ascertain what in- 
come taxpayer had received from them. These records 
were incomplete (for example, there were no general 
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ledgers) and had apparently been designed to conceal 
the corporate activities. Most corporate checks were pay- 
able to cash or currency and had been cashed by the cor- 
porations’ employees. The Commissioner sought to find 
out if the money represented by these checks had been 
used for business expenses of the corporations or had 
been paid to or for the benefit of the taxpayer. Where 
the Commissioner could find evidence that the proceeds 
had been used for business expenses, the proceeds were 
allowed as deductions to the corporations. As to the re- 
maining checks, the Commissioner sought to find out 
whether all or part of the proceeds had been paid to or 
for the benefit of the taxpayer in the United States by 
means of bank drafts or by telegraph orders. The Com- 
missioner did not ask the Canadian authorities to require 
the banks and telegraph companies to examine their records 
for each business day over a period of more than two 
years, particularly since the documents might be under 
any of several names. Instead, the bank and telegraph 
records were examined only for dates which coincided 
with cash withdrawals from the Montray or Gold Under- 
writers accounts. (R. 240.) The 90-day letter of August 
9, 1946, was in large part based on deficiencies determined 
in this manner, with doubts resolved against the taxpayer. 
(R. 563.) 

After taxpayer became available to explain doubtful 
items, conferences were held to ascertain the destination 
and purpose of the corporations’ checks which might or 
might not be income to the taxpayer. (R. 563-564; see 
Ex. V, R. 723, and Ex. W, R. 724-735.) Before the Tax 
Court trial, a stipulation was executed in which the parties 
reached agreement that all or part of the proceeds of some 
Montray and Gold Underwriters checks had been paid to 
taxpayer or for his benefit and that other items had not 
been so paid. Almost without exception, taxpayer ad- 
mitted receiving all or part of the proceeds of only those 
checks which the Commissioner could show specifically had 
been turned into bank drafts or telegraph orders and sent 
to or received by taxpayer or any of his nominees. 
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Thus, for the year 1937, although he had filed no income 
tax return at all, taxpayer has now admitted receipt of 
about $123,000 in income from Canada and London, Eng- 
land (R. 95)—and these conceded receipts represent items 
which the Commissioner traced through their indirect 
routes to the taxpayer. 

For example, it is stipulated that on February 24, 1937, 
a Gold Underwriters check for $67,286.33 was drawn on 
the Bank of Toronto, in Montreal, payable to Louis Pitts 
(Stipulation, R. 72), in whose apartment the Gold Under- 
writers’ office was located (R. 86). Pitts endorsed the 
check and cashed it, purchasing on that same date four 
drafts on the Guaranty Trust Company of New York (RB. 
72-73) ; one draft was for $1,600, payable to A. L. Epstein, 
who endorsed it; the second draft was for $7,500, payable 
to George Goldie, who endorsed it, as did also J. Katl; the 
third was for $5,000, payable to Stephen Bernstein, who 
endorsed it; the taxpayer admitted that all three drafts, 
totaling $14,100 were paid to him or were paid for his 
benefit (R. 72-73). 3 

The fourth draft issued on that date, February 24, 1937, 
was for $50,000, payable to Arthur Jack Klein (R. 73), 
who was connected with the Max Factor cosmetic business 
in England (R. 185-186, 402-403, 413). Klein, who was 
then in the United States (R. 400-401), endorsed the $50,000 
draft and cashed it (R. 73), and obtained the issuance of 
two $15,000 treasurer’s checks the next day (February 25, 
1937) drawn on the Guaranty Trust Company of New York, 
both payable to himself, Arthur Jack Klein (R. 73). One 
of the treasurer’s checks for $15,000 was endorsed by Klein 
and sent to the Bank of America, which issued a check 
dated February 26, 1937, for $15,000 payable to Davis 
Factor by order of A. J. Klein; Davis Factor endorsed 
this check, and on the same day got a $13,000 cashier’s 
check from the Hollywood (California) branch of the Bank 
of America payable to Davis Factor, which he then en- 
dorsed and deposited to the Max Factor & Company ac- 
count; on the same day (February 26, 1937), the Bank of 
America issued a cashier’s check for $2,000 payable to 
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Davis Factor, which was endorsed and cashed by him. 
(R. 73-74). Taxpayer admitted that this sum of $15,000 
was paid to him or for his benefit. (R. 74.) 

After subtracting the $30,000, representing the two 
$15,000 drafts Klein purchased, Klein still had $20,000 
remaining from the $50,000 draft. Two weeks later, on 
March 10, 1937, Klein returned $14,981.25 of this $50,000 
to Gold Underwriters in Montreal by a telegraphic trans- 
fer made by the Guaranty Trust Company of New York; 
this sum of $14,981.25 was subtracted from taxpayer’s re- 
ceipts from Gold Underwriters in 1937 in order to arrive at 
his taxable income from the corporation in that year. (R. 
74.) The difference between the $20,000 and $14,981.25, 
or $5,018.75, was conceded by taxpayer to have been paid 
to him or for his benefit. (R. 74.) The Commissioner con- 
ceded that $3,186.33 was not paid to taxpayer or for his 
benefit. (R. 74.) 

Thus, of the original $67,286.33, there is no dispute ex- 
cept as to one of the $15,000 treasurer’s checks obtained by 
Klein, and as to this check, there was substantial evi- 
dence that its proceeds went to the taxpayer. This $15,000 
treasurer’s check, dated February 5, 1937, drawn by the 
Guaranty Trust Company, payable to Klein, was endorsed 
by him and then by M. A. Freeman. (R. 73; Ex. 35, R. 662.) 
Taxpayer testified that a $15,000 check was paid to Sam 
Garfield, Mark Freeman, and Maxwell P. Oxman for com- 
missions on security sales for Nevens (R. 475-476; Ex. 35, 
R. 662); Mark Freeman denied he had ever worked for 
Nevens (R. 398) and testified that he had arranged to cash 
the $15,000 check as an accommodation to Arthur Jack 
Klein (R. 401), to whose order the check had been made 
(R. 400); Freeman testified he deposited Klein’s $15,000 
check in his (Freeman’s) bank account, and, in return, 
gave Klein his (Freeman’s) personal check for the $15,000; 
Freeman’s testimony was corroborated by the markings on 
the check (Ex. 35, R. 622), and by his bank statement show- 
ing a $15,000 deposit and withdrawal at the time the trans- 
action took place (R. 401-402). With this evidence before 
it, the Tax Court could well find that the $15,000 had been 
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disbursed for the benefit of the taxpayer, particularly since 
the taxpayer had conceded that other drafts payable to 
Klein had nevertheless been received for the taxpayer’s 
personal benefit—Check No. 19, dated March 5, 1937, used 
to buy a Guaranty Trust Company draft for $12,745, pay- 
able to Klein (R. 75), and Check No. 20, dated March 5, 
1937, used to buy a Guaranty Trust Company draft for 
$20,000 payable to Klein (R. 75). 

Two other checks (Nos. 5 and 8) were used in part to buy 
drafts totaling $2,000 payable to Sidney Cohen (R. 71, 72), 
and conflicting versions were given as to why the payments 
were made. Harry J. Goulding, one of the nominal part- 
ners in Nevens, was not sure Cohen had ever been a sales- 
man in England for Nevens. (R. 418.) The taxpayer testi- 
fied that he had sent Cohen (sometimes referred to in the 
transcript as Cowan) to England in 1936, but when his 
counsel told him it had been stipulated that the payments 
had been made in 1937, taxpayer thought it was possible 
that the payments were made in 1937. (R. 470.) On cross- 
examination, the taxpayer hedged and said the payments 
might have been either an advance of commissions to buy 
tickets to England or payment of commissions earned by 
Cohen in England. (R. 530-531.) But he did not deny 
that he told Cohen about February 15, 1937, that he (tax- 
payer) expected some funds from Canada and asked Cohen 
to cash the check for him and hold the proceeds. (R. 533.) 
He said he could not recall, but that if Cohen had been asked 
to cash the check, he (taxpayer) would not have asked 
Cohen to hold the cash, but would have asked Cohen to 
pay over the cash. (R. 533.) On this record, the Tax 
Court could well have found that the $2,000 was income 
to the taxpayer. Assuming, arguendo, that the money 
was paid for taxpayer to Cohen, he has in fact admitted 
receipt of the $2,000 and is claiming a deduction per- 
sonally. The taxpayer testified: ‘‘I know I gave him 
some money.’’ (R. 532.) The burden of proving a de- 
duction is on taxpayer, and, as will be shown, infra, tax- 
payer is not entitled to a deduction for the $2,000 as 
a business expense; also, whether or not the $2,000 was 
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advanced against commission or was payment of commis- 
sion earned, any money advanced was deducted by the sell- 
ing organizations in England before any commission was 
paid. (R. 213, 215, 544.) 

All of the checks in dispute for 1937 have one fact in 
common—they were cashed by Louis Pitts, and as the 
taxpayer admitted (R. 529), ‘‘Louis Pitts had a safe de- 
posit vault, and he would draw cash and put it there.’’ 
Louis Pitts rented a safe deposit box on October 5, 1936. 
(R. 220-221.) Louis Pitts also had a savings account, No. 
5033, in Montreal in the Bank of Toronto from July 30, 
1936, to November 3, 1936 (R. 234), and a commercial ac- 
count in that bank from November 3, 1936, to December 7, 
1937. (R. 80; Ex. 10, R. 617-620.) With these possible and 
likely places to hold funds withdrawn from Gold Under- 
writers, it is seen that the Commissioner would not always 
be able to trace each disbursement directly back to the 
taxpayer in the United States. Nor was the taxpayer able 
to convince the Tax Court that all or any part of the dis- 
puted disbursements was not received by him in the form 
of cash. (R. 105.) 

There was reason for disbelief of taxpayer’s testimony 
in addition to its vagueness. It was contradicted by other 
evidence. The taxpayer testified that he was engaged in 
no enterprise for profit during the first six months of 1935 
(R. 481);* yet we know he had arranged in February, 
1935, for C. Rankin Nevens and Harry J. Goulding to go 
to England and start the putative partnership, Nevens, 
to sell stock(R. 145, 405), and that by early July, 1935, 
Nevens was able to send $18,750 to Montray (Ex. KE, R. 
684). The taxpayer testified that he did not receive from 
Lee Gordon the $2,500 proceeds of Check No. 113 (R. 
470-472, 491; Ex. 34, R. 661); Lee Gordon testified that 
he gave the $2,500 to taxpayer (R. 395); the Tax Court 
specifically found against the taxpayer on this question 
(R. 104). We have already shown that the taxpayer’s 
testimony was contradicted as to the $15,000 check to A. J. 


8 Miss Pitts testified similarly. (R. 308.) 
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Klein and shown that the opposing testimony of the wit- 
ness Freeman was more convincing. The taxpayer testi- 
fied that William Bleet was employed by him during the 
years 1935, 1936, and 1937 (R. 462), and is apparently 
claiming the alleged salary as a business expense (Pet. 
Br. 14, citing R. 546); Mr. Bleet was dead at the time of 
the trial, but his sworn statement made to the Revenue 
Service in 1942 (Ex. 38, R. 665-677) (offered in evidence 
by taxpayer) stated that he had no business dealings with 
the taxpayer, and although Bleet did not say specifically 
that he had never worked for taxpayer, his testimony 
indicated that, rather than being economically dependent 
on the taxpayer, Bleet had, as a personal matter, often 
made loans to the taxpayer on pledge of jewelry of tax- 
payer’s wife (R. 674) ; taxpayer admitted he had borrowed 
as much as $38,000 from Mr. Bleet (R. 547). Finally, tax- 
payer testified that Harry Crane authorized him to en- 
dorse checks made payable to Harry Crane (R. 487-488) ; 
the Tax Court found that Harry Crane had testified that 
he had authorized no one to sign his name on any of the 
drafts (R. 103); Crane testified that he did not endorse 
a draft dated July 29, 1935, payable to Harry Crane (Ex. 
15, R. 629), and that he did not authorize anyone else to 
do so (R. 211-212) ; actually, both the taxpayer and Harry 
Crane denied that they had made the endorsement, although 
taxpayer stipulated that he had received the $750 face 
amount of the draft (R. 36). 

When Shulman was asked to whom he accounted for 
the money in his possession, he stated (R. 295) “‘they 
knew every time I paid out something; don’t worry. They 
knew it.’? (Emphasis supplied.) When Shulman was 
asked how the taxpayer and his other assistants knew 
when Shulman paid something, he testified (R. 295): 
““They would tell me—well, I had their money. They 
would tell me, or I would tell them I did it. They would 
ask me to. They were trust funds, don’t forget. I was 
always told what to do with them. It wasn’t my money. 
I didn’t treat it as such.” 
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C. The same pattern existed for 1935 and 1936 


The facts as to 1935 and 1936 lend support to the Tax 
Court’s conclusion that the taxpayer had received the 
disputed Gold Underwriters disbursements in 1937. As 
to 1935 and 1936, the Tax Court found that taxpayer 
admitted receipt of tens of thousands of dollars from 
Montray (R. 89, 91); that taxpayer had admitted receiving 
the proceeds of, or the benefit of, many checks or drafts 
made out to persons such as Harry Crane, Stephen Bern- 
stein, B. Kirsch, J. Richards, J. Richard, Camille Pitts, 
C. Pitts, Frank Erickson, W. M. Bleet, Abe Shore, Milton 
Page, George Goldie and others (R. 103, 104); that many 
of the disputed disbursements had been used to buy drafts 
or wires, although the Commissioner had not found 
records of such transactions (R. 102-103); and that it was 
‘“‘impossible to believe’’ that taxpayer had not received 
cash from Canada (R. 105). 

It should be emphasized that the Tax Court, in making 
its findings, had given the taxpayer opportunity to show 
what became of the disputed disbursements; the Tax 
Court refused proof (fn. 10, infra) that taxpayer’s 1936 
income was erroneously undercalculated by $37,000, where 
the taxpayer complained that he had been deprived of an 
opportunity to prove that the $37,000 was not income to 
him (Tr. 612, Appendix, infra). 


D. Admission of Marsh testimony 


Taxpayer alleges that the Tax Court erred in admitting 
the testimony by Clayton C. Marsh regarding admissions, 
made by the taxpayer at conferences with the Revenue 
Service, that taxpayer had received some of the disputed 
disbursements of Montray and Gold Underwriters. (Br. 
47-49).) It should first five&be pointed out that the court 
took a view of this question most favorable to the tax- 
payer. The court stated (R. 584): ‘‘nothing that comes 
up in a settlement conference is admissible.’’ (Emphasis 
supplied.) Marsh testified that he did not list any items 
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that Mr. Factor had conceded only for purposes of settle- 
ment. (R. 586.) 

While there is authority to the contrary, there is sub- 
stantial authority that explicit and absolute admissions 
are not inadmissible even if made in the course of settle- 
ment negotiations. Broadway & Ninety-Sizth St. Realty 
Co. v. Loew’s, Inc., 21 F.R.D. 347, 359 (S.D. N.Y.). 
Accord: Nebraska Drillers v. Westchester Fire Ins. Co., 
123 F. Supp. 678, 682 (Colo.) ; Shipley v. Pittsburgh & 
L.ER. Co., 83 F. Supp. 722, 762 (W.D. Pa.); Firestone 
Tire & Rubber Co. v. Hillow, 65 A.2d 338 (D.C. Mun. App.) ; 
Manella v. City of Pittsburgh, 334 Pa. 396, 6 A. 2d 70, 73. 

In any event, as we have shown, there is substantial 
evidence to support the Tax Court’s conclusion that the 
disputed disbursements made by Gold Underwriters had 
been received by the taxpayer, without any reference to 
Marsh’s testimony. Assuming, arguendo, that the admis- 
sion of the evidence was error, it is clear from the Tax 
Court’s statements that it was harmless. Further the 
Tax Court opinion places no reliance on Marsh’s testi- 
mony and does not even refer to it. 


II 


Taxpayer Has Been Taxed Only Upon Earnings or Profits of 
Gold Underwriters Which Were Distributed to Him 


The Commissioner determined taxpayer’s tax in the 
manner which taxpayer urges to be the correct one (Br. 
26, par. 2)—he was taxed on the earnings or profits of 
Gold Underwriters which were distributed to him. Con- 
trary to taxpayer’s contention (Br. 30-31), he was given 
credit for the costs and business expenses of Gold Under- 
writers. 

In determining the distributable surplus of Gold Under- 
writers for 1937,° the Commissioner allowed generous ex- 
clusions for costs and expenses. Gold Underwriters’ only 


® Gold Underwriters was organized with little or no payment to 
the corporation for its capital stock—taxpayer admitted he had 
not invested even “one penny” for this stock. (R. 484-485.) 
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office was in the apartment of Louis Pits (R. 86), and it 
was apparently active only until May, 1937; yet a total 
of $16,872.89 was allowed (Ex. BB, Schedule KE, R. 757- 
798). This total includes many checks to currency, pay- 
ment of salary to J. Martin, the president of Gold Under- 
writers, miscellaneous office expenses, stamps, traveling 
expenses, bank draft charges, etc. (Ex. BB, Schedule K, 
R. 757-758.) In addition, eight checks, most of which were 
payable to currency, were allowed as expenses, for a total 
of $19,186.33; these ‘cover a period ending March 3, 1937, 
and include specifically $5,000 paid to Goodson, the printer. 
(Ex. BB, Schedule F, R. 758.) Gold Underwriters was 
given full credit for all monies spent for KGR stock, 
whether by direct disbursement or through taxpayer’s at- 
torney, Shulman—a total of $105,000. (Ex. BB, Schedule 
D, R. 756.) 

The Commissioner similarly allowed generous exclusions 
for 1935 and 1936 as to costs and expenses for Montray; 
$70,000 for 1935 and $164,000 for 1936 were originally 
allowed (R. 89, 90-91); additional amounts were allowed 
later, $9,882.68 and $6,267 for 1935, and $15,000 and $28,- 
329.54 for 1936 (R. 89, 91). These sums included $9,650 
for 1935 and $28,031.13 for 1936, mainly for a total of 40 
checks payable to currency. (Ex. Z, R. 745; Ex. AA, R. 
753.) 

Considering that Gold Underwriters was active during 
but a small part of 1937, had practically no overhead, and 
was apparently operating on a smaller scale than had 
Montray in 1936, the allowance for costs and expenses, we 
submit, is adequate and accurate. 

Where the Commissioner had already allowed so many 
costs and expenses to Montray and Gold Underwriters, the 
taxpayer was clearly required to be specific as to any addi- 
tional ones which he claimed should have been allowed. 
The Tax Court was right in ruling (R. 111-112) that tax- 
payer had failed to comply with the Tax Court’s rules 
where his amendment to the petition asked vaguely for 
deductions for ‘‘various costs and expenses in connection 
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with the alleged income considered as received by the Pe- 
titioner’’ (R. 27). Two corporations were involved in the 
case, over a three-year period, and in the absence of speci- 
fication it was indeed ‘impossible to know the type or 
types of ‘costs and expenses’ claimed * * * and * * * the 
amounts of such deductions claimed.’’ (R. 111-112.) The 
taxpayer’s indefinite pleading clearly does not comply with 
the requirements for ‘‘clear and concise”’ assignments of 
error and statements of facts relied upon to sustain the 
assignments of error. Rule 7(c)(4)(B) 4 and 5, Rules of 
Practice before the Tax Court of the United States.” 


1°The Tax Court held the Commissioner to the same strict rule 
requiring informative pleading, although the Commissioner was 
without fault, since there had been newly discovered evidence. 
The taxpayer called Special Agent Johnson as a witness (R. 216); 
On cross-examination, the witness identified photostatic copies of 
deposit slips for Savings Account No. 5033, in the name of Louis 
Pitts, at the Bank of Toronto in Montreal, and testified that he 
had obtained them on the preceding Friday (R. 233-234). These 
deposit slips (Ex. D, R. 681-683, erroneously lettered “Exhibit C’) 
proved that some $37,000 deposited in this savings account had 
actually come from England; the Commissioner had erroneously 
assumed that the funds represented some of the currency with- 
drawals from Montray, or advances from the taxpayer, and had 
stipulated that at leasb two items (totaling $13,000) were advances 
by the taxpayer (R. 235-236); the $37,000 had also not been in- 
cluded in taxpayer’s income in the 90-day letter (Tr. 607, Appendix, 
infra). Later in the trial, the Commissioner called Mr. Johnson 
as @ witness and sought to prove that the taxpayer had received 
an additional $37,000 in income for 1936, representing the deposits 
in the Louis Pitts account. (Tr. 604-605, Appendix, infra.) The 
witness was asked why this sum had not been included in tax- 
payer’s income previously, and he testified that the information 
had been found only on the preceding Friday, October 11, 1957, 
in Montreal and had not been known before. (Tr. 605-606, Ap- 
pendix, infra.) The taxpayer’s counsel protested that it would 
be unfair to charge the taxpayer with this additional income “at 
the very end of the trial when all of the witnesses have gone” 
(Tr. 610, Appendix, infra), although, as we have seen, the deposit 
slips had been introduced into evidence earlier (R. 235). The 
Tax Court sustained his objection and refused to permit the Com- 
missioner to amend the pleadings with respect to these monies. 
(Tr. 612, Appendix, infra.) 
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Assuming, arguendo, that the Tax Court erred in ruling 
that the issue of additional deductions for costs and ex- 
penses was not properly before it (R. 112), the record 
nevertheless shows that the taxpayer failed to prove 
that he is entitled to additional deductions. The amend- 
ment to the petition (R. 27-28) asked deductions against 
the income referred to in paragraph 4, subparagraphs 
(a) and (d), of the petition; subparagraphs (a) and 
(d) referred to inclusion in income of monies received 
from Montray and Gold Underwriters, respectively (R. 
8-9). In the appeal pending before the Ninth Circuit, 
the largest items of claimed deductions related to monies 
allegedly spent for taxpayers’ English sales organiza- 
tions, Nevens and Carlisle, such as $25,000 and jewelry 
allegedly sent to England (R. 157-158, 408-409, 413-415, 
429, 434-435, 448, 451, 543, 553) and monies allegedly 
advanced to salesmen for Nevens or Carlisle (R. 145-146, 
153-155, 165-166, 184-186, 201, 204, 405-406, 419, 444, 447, 
465-466, 544). These claimed deductions patently have 
nothing to do with income from monies received from 
Montray or Gold Underwriters. Taxpayer’s claims can 
only be based on his erroneous assumption that the Tax 
Court’s ruling is based upon disregard of the corporate 
entities of Montray and Gold Underwriters. 

In this appeal, taxpayer makes the same erroneous 
claims, asking for additional alleged costs and expenses 
which concern the English operations only or which are 
inextricably entangled between Gold Underwriters and the 
English operations so that apportionment is impossible. 
See his claims for $8,723.06 in travel and telephone expenses 
(Br. 14, citing JA 550-551 and Exs. 20-23, JA 641-645) and 
for $2,600 for payments ‘to employees (Br. 14, citing JA 
470, 530-531, 546). 

Since the decision below is not based upon disregard of 
corporate entity, taxpayer’s claimed costs and expenses are 
not deductible. The taxpayer was not an officer or director 
or a stockholder of record of Gold Underwriters, although 
he owned beneficially all of the stock and all of the income 
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he received from it. Its business was not the business of 
the taxpayer, and he was in the same position as any in- 
vestor or stockholder. Assuming, arguendo, that he had 
incurred additional expenses in connection with his invest- 
ment in Gold Underwriters, these would not be deductible 
against taxpayer’s income. Deputy v. duPont, 308 U.S. 
488, 493-494; Higgins v. Commissioner, 312 U. S. 212; 
Noland v. Commissioner, 269 F. 2d 108 (C.A. 4th), cer- 
tiorari denied, 361 U. S. 885; Low v. Nunan, 154 F. 2d 261 
(C.A. 2d); Kaplan v. Commissioner, 21 T. C. 134, Kahn v. 
Commissioner, 26 T. C. 273. Nor was the taxpayer in the 
business of dealing in securities. He preferred to engage in 
business through separate legal entities rather than as an 
individual proprietor, and his relationship to the entities 
was that of investor only, which is not a business. Deputy 
v. du Pont, supra; Higgins v. Commissioner, supra. He 
swore under oath on his 1935 income tax return that he 
was engaged in no revenue producing activities in that 
year; and in his 1936 return, he reported his occupation as 
‘‘Investments.”’ (Exs. 1,2, Appendix, infra,) He filed 
no return at all for 1937. (R. 85.) The whole record 
shows he was not in business, and he himself contends here 
that Gold Underwriters is the entity which was in buiness, 
not himself. (Pet. Br. 25-31.) 

Assuming, arguendo, that taxpayer could deduct busi- 
ness expenses, the record does not sustain taxpayer’s con- 
tention that he is entitled to additional costs and expenses, 
particularly since he bears the burden of proving the speci- 
fic deductions. Welch v. Helvering, 290 U. S. 111, 115; 
Puritan Church v. Commissioner, decided May 22, 1951 
(1951 P.H. T.C. Memorandum Decisions, par. 51, 151), 
affirmed, 93 App. D. C. 129, 209 F. 2d 306, certiorari denied, 
347 U.S. 975. Of the claimed costs and expenses for 1937 
(Pet. Br. 14), $6,850 was conceded by the Commissioner 
(Pet. Br. 15). The $550 in legal fees of G. Gail Gilbert 
was conceded by the taxpayer. (Stipulation, R. 71.) 

The sum of $8,723.06 is claimed for travel and telephone 
expenses (Pet. Br. 14), but we are unable to compute from 
the cited parts of the record how this sum was obtained. 
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The taxpayer cites ‘‘R. 550-551’ (probably R. 551-552 is 
meant) to support claimed telephone expenses, and tax- 
payer guessed that $200 per week ‘‘throughout this entire 
period’’ would be ‘‘fair.’’? (R. 552.) No analysis is given 
of the number of weeks claimed; if all of 1937 was meant, 
this claim alone exceeds $10,000, yet the total claimed (in- 
cluding travel) is $8,723.06. Such vague guesses cannot 
support his claimed deductions. 

Taxpayer’s brief (p. 14) cites Exhibits 20-23, R. 641- 
645; Exhibits 22 and 23 (R. 643-645) concern years not 
involved here (1935 and 1936). Exhibit 20 (R. 641) con- 
cerns all three years (1935-1937), but the entries for hotel 
bills for 1937 include both the taxpayer and Miss Pitts 
(who was not an employee of Gold Underwriters) and list 
large sums for telephone bills, thus duplicating the $200 a 
week claim. Exhibit 21 (R. 642) concerns only 1937, but 
it also lists amounts for long-distance telephone calls; and 
it includes payments for the hotel bills of Mr. and Mrs. 
Shulman. Shulman’s hotel bills are not deductible—he 
admitted that his trips to New York were, at least in part, 
pleasure trips (R. 251); a fortiori, the hotel bills of Mrs. 
Shulman are not deductible; further, to allow the deduction 
would result in a double credit because Shulman admitted 
that he took his expense money from the gencral funds 
of Gold Underwriters (R. 276) and, as we have seen, Gold 
Underwriters was allowed deductions for its expenses. As 
to taxpayer’s claims for specific items of hotel bills and 
telephone calls (Exs. 20, 21; R. 641, 642), taxpayer failed 
to prove how much was spent on business relating to Gold 
Underwriters, on other business, or on business at all; tax- 
payer admitted that not all of the trips to New York were 
for business purposes and admitted that once or twice he 
brought his wife from California to New York (R. 456- 
457). 

The taxpayer claims $2,600 for payments to employees 
(Pet. Br. 14), but since he was not in business, any such 
payments, even assuming arguendo that they had been 
made, would not be deductible. Further, the alleged pay- 
ments include $2,000 to Sidney Cohen (Pet. Br. 14, citing 
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R. 470, 530-531), discussed supra; these payments are in- 
cluded in the disputed Gold Underwriters disbursements 
issue, supra (Checks Nos. 5 and 8), and do not represent 
payments by the taxpayer personally; assuming, arguendo, 
the contrary, the payments were either advances of com- 
missions or earned commissions—in either event, before 
paying any commissions, taxpayer’s English sales organi- 
zations reimbursed themselves for any debts owed by the 
salesmen for monies advanced, as taxpayer himself ad- 
mitted (R. 544). Although this is not at all clear from 
taxpayer’s brief (p. 14), he is apparently claiming $600 for 
alleged payments of $100 a week to Bleet (R. 546); Bleet, 
whose relationship to taxpayer has been discussed supra, 
had denied that he ever had any business transactions with 
taxpayer (Ex. 38, R. 673) ; even if taxpayer’s testimony had 
been uncontradicted, it was too vague to support a deduc- 
tion—taxpayer only said he paid Bleet $100 a week in 1937 
but stopped during ‘‘the latter part of 1937’ (R. 546). We 
are unable to determine how taxpayer arrived at the figure 
of $600 as allegedly having been paid to Bleet. 

Finally, although taxpayer claims he paid $11,000 to 
Shulman which was not allowed by the Commissioner (Pet. 
Br. 15), taxpayer’s own witness, Shulman (who was his 
attorney in Montreal) testified to the contrary—saying that 
he had spent more money for Montray or Gold Under- 
writers than he had received from them (R. 294). Nor is 
the alleged amount of $11,000 established with any ac- 
curacy—Shulman did not say that he had spent $11,000 
more than he received—he testified ‘‘I wouldn’t swear to 
the figures, but it was considerable.’? (R. 294.) Further, 
Shulman testified, contrary to taxpayer’s assertions (Pet. 
Br. 15), that he had never been repaid (R. 294). Assuming, 
arguendo, that taxpayer had repaid Shulman, the record 
does not show when this alleged repayment took place— 
Shulman had said that the money had been received from 
‘‘Montray or Gold Underwriters’? (R. 294), and there is 
no evidence that any alleged repayment occurred in 1937. 

The taxpayer stipulated that a total of $9,100 remitted 
by Gold Underwriters’ president, Martin, and deposited 
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in the taxpayer’s bank account in Hollywood, California, 
had been paid to taxpayer or for his benefit. (Stipulation, 
R. 80.) The taxpayer claims, however, that the $9,100 was 
obtained from the Louis Pitts bank account (Pet. Br. 32) 
—evidently taxpayer concedes that the $9,937.49 in the 
Pitts bank account was paid to or for the taxpayer, but 
he claims the sum is being counted twice. The Tax Court 
found that there ‘‘is no evidence that Pitts’ bank account 
was the source of the money’’ (R. 110) and found that 
taxpayer had failed to prove that the Pitts deposits should 
not be included in taxpayer’s 1937 income (R. 110); these 
findings are not clearly erroneous and should be sustained. 
As the Tax Court stated, Martin testified that on two or 
three occasions he received $1,500 from Pitts, deposited 
it in his (Martin’s) personal account, and then wrote a 
$1,500 check on his account (R. 110, 384-385)—but that the 
money went to Shulman, not to the taxpayer (R. 110, 385). 
Furthermore, the Tax Court found that the first deposit in 
Pitts’ account was on July 28, 1937, and that Martin’s 
first check was deposited in California on that same day 
(R. 110; Stipulation, R. 80-81) and the Tax Court found 
it ‘‘virtually impossible’’ for the money to have come from 
the Pitts account (R. 110). Assuming, arguendo, that the 
money had come from Pitts, it would mean that contrary 
to Martin’s testimony, he would have had to issue a check 
at least several days before he received the money from 
Pitts, so that his (Martin’s) check would be deposited in 
California on July 28, 1937. The Tax Court’s finding is 
clearly correct. 

In sum, as a factual question, taxpayer failed to prove 
that he was entitled to any additional allowances for alleged 
costs and expenses. 

III 


The $1,000 Disbursement of Gold Underwriters for the Con- 
solidated Diana Deal Is Includible in Taxpayer’s Income 


The Tax Court correctly found (R. 107) that there was 
includible in taxpayer’s income for 1937 the sum of $1,000 
disbursed by Gold Underwriters toward the purchase of 
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the assets of a bankrupt corporation, which assets were 
exchanged for the capital stock of Consolidated Diana (R. 
93, 105, 106). The taxpayer had argued (R. 105) that the 
Consolidated Diana stock was acquired for Montray for 
resale, just as the KGR stock was acquired. The Tax 
Court found against the taxpayer on this question (R. 
105), and found the stock had been acquired for the tax- 
payer (R. 107). This finding means that for the year 1937 
the $1,000 disbursement by Gold Underwriters is includible 
in taxpayer’s income; the Tax Court so concluded. (R. 
96, 107.) 

There is substantial evidence to support the Tax Court’s 
findings. Unlike the KGR stock transactions (and the 
Garth-Chiboug stock transactions), the Tax Court found 
that Montray’s disbursements were not used to buy Con- 
solidated Diana stock directly—rather, they were used to 
supply part of the purchase price of assets of a bankrupt 
predecessor of Consolidated Diana. (R. 105.) The Con- 
solidated Diana stock certificates were not issued in the 
name of Montray and it never had physical possession of 
the certificates (R. 106-107); instead the certificates for 
the 1,000,000 shares of stock were sent to taxpayer’s nomi- 
nee, Ebenstein, in New York and he gave them to the tax- 
payer in person (R. 93, 107). The Tax Court found that 
Montray never sold any of the Consolidated Diana shares 
and received none of the proceeds from the shares sold in 
England (R. 107), and further found that Montray never 
had anything to do with the Consolidated Diana stock and 
that at all times the taxpayer was the beneficial owner of 
the stock (R. 107). 

Furthermore, it is apparent that Montray could not have 
been dealing in the Consolidated Diana shares as it had 
dealt with the KGR shares. There were only 200,000 Con- 
solidated Diana shares available for sale, the treasury 
shares the (800,000 other shares were escrowed), and these 
were optioned by Consolidated Diana directly to Carlisle, 
taxpayer’s second selling organization in England, at a 
price of 90 cents per share. 
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Other facts support the conclusion that the Consolidated 
Diana shares were a personal investment of the taxpayer. 
The entire 1,000,000 shares cost him $80,000, or 8 cents a 
share. In order to raise working capital to rehabilitate 
the gold mine, the taxpayer put 200,000 shares into the 
treasury of Consolidated Diana and had the latter give 
an option to Carlisle, taxpayer’s second selling organiza- 
tion in England, to buy the 200,000 shares at 90 cents per 
share. With the $180,000 of other people’s money so 
raised, the taxpayer probably hoped that the mine could 
be fixed up and turned into a profitable venture, of which 
he would own 80% at a cost of only $80,000, or 10 cents 
per share. Shulman, who was perhaps best qualified to 
know the value of the Consolidated Diana property, also 
thought the shares represented an interesting speculation 
and, with his own money, kept the corporation alive for 
many years (R. 301), including up to the time of the trial. 
On cross-examination, Shulman admitted that he was hold- 
ing the 825,875 shares of Consolidated Diana stock for the 
taxpayer, John Factor. (R. 289, 291.) 

Assuming, arguendo, that in 1937 Gold Underwriters 
bought $1,000 of the assets through which the Consolidated 
Diana stock was obtained, Gold Underwriters would still 
not be entitled to a deduction for the cost of its part of the 
800,000 shares held in escrow. These escrowed shares 
would have been an investment and not stock in trade. 
Section 117(b) of the Revenue Act of 1936 defines a capi- 
tal asset as an asset not held by the taxpayer primarily 
for sale to customers in the ordinary course of his trade 
or business. See Van Suetendael v. Commissioner, 152 F. 
2d 654 (C.A. 2d); Estate of Ferber v. Commissioner, 22 
T. C. 261, 264. By this test, the 800,000 shares of Consoli- 
dated Diana stock would have been an investment. They 
could not have been stock in trade and, thus, an asset whose 
cost is deductible as an expense in the year of purchase— 
since the 800,000 shares were escrowed in 1936, they were 
obviously not available for sale in the ordinary course of 
trade or business. Fahs v. Taylor, 239 F. 2d 224, 226 
(C.A. 5th). 
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Taxpayer now claims, alternatively, that he sustained a 
loss in 1937 for the cost of the assets with which he 
acquired the Consolidated Diana stock, on the theory that 
it became worthless in that year. (Pet. Br. 46-47.) His 
claim is contrary to the evidence of his own witness, Shul- 
man, who testified in 1957 (twenty years after the year 
in issue) that even at that time the stock was not worth- 
less. (R. 293.) ! 


His new claim here for ‘‘shrinkage in value’’ of the Con- 
solidated Diana shares (Pet. Br. 46) is based on erroneous 
assumptions (1) that the basis of the Tax Court’s decision 
was a disregard of the corporate entities and (2) that 
Montray and Gold Underwriters held the Consolidated 
Diana stock as dealers in securities. As to (1), we repeat 
that the Tax Court’s decision (as was the Commissioner’s 
determination) was based upon disbursements paid to the 
taxpayer by these corporations. As to (2), we again point 
out that the 200,000 treasury shares of Consolidated Diana 
stock were optioned directly from the Consolidated Diana 
corporation to Carlisle (not to Montray or Gold Under- 
writers) ; the 800,000 other shares of Consolidated Diana 
stock were in escrow and not available as stock in trade, 
even if Montray or Gold Underwriters had owned the 
shares. 

The Tax Court’s finding that the sum of $1,000 was in- 
cludible in taxpayers 1937 income is not clearly erroneous 
and should be affirmed. 


CONCLUSION 


The decision of the Tax Court is a just and equitable 
determination of the tax liability of the taxpayer. The 
Tax Court carefully evaluated a complicated group of 
documents; the Tax Court weighed conflicting, purposely 
vague and indefinite testimony, put on by the taxpayer, 
and found much of it unworthy of belief. Its opinion 
correctly resolved a number of disputed factual issues in 
accordance with the weight of the documentary evidence 
and the limited value that could be placed on some of the 
oral testimony. 
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The findings on the factual issue are not clearly errone- 
ous and should be affirmed. The legal results of the deci- 
sion are correct. 

The decision of the Tax Court should be affirmed. 


Respectfully submitted, 


Cuarwes K. Rice, 
Assistant Attorney General. 


Lee A. Jackson, 
A. F. Prescorr, 
Vicror A. ALTMAN, 
Attorneys, 
Department of Justice, 
Washington 25, D.C. 


Marca, 1960. 
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Exhibit 1—Income tax return of the taxpayer and his wife for the 
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EXHIBIT 2 (p. 2) 


Jonn Factor anp Retua Factor 


701 North Elm Drive 
Beverly Hills, California 


STATEMENT oF Prorrr anp Loss on Saue or SECURITIES 


Proceeds Loss Profit 


1200 Yellow Truck - 20,821.25 1,341.25 
300 Yellow Truck = . 260 . 32 : 
15.81 


12500 Capital Rouyn . : 363.85 
100 Checker Cab . .13 1,788.13 
100 Columbian Carbon. . ; 11,665.76 


188,102.29 14,472.66 2,167.79 
12,304.87 12,304.87 


200,407.16 14,472.66 
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Testimony of Special Agent Watrer A. Jounson: 


[Tr. 604] By Mr. Donocuuz: 


Q. I show you respondent’s exhibit DD for identifica- 
tion, and ask you to tell the Court what that is. A. I pre- 
pared a memorandum entitled ‘‘John Factor Income 1935- 
1937. The figures for 1925[sic], ’36, and ’37 shown in 
those exhibits previously entered-—— 

Q. You mean those exhibits relating to Montray and 
Gold Underwriters? A. That is correct. 

Q. What is the total?’ A. I show here $37,570.65. 

Q. Shown year by year for the years 1935, ’36, and ’37? 
A. That is right. 

Q. There is an item there, ‘‘ Additional 1936.’’ A. Which 
is Exhibit C, the L. Pitts savings account, [Tr. 605] 5033, 
at the Bank of Toronto. 

Q. What are those items transferred from England 
shown in DD? A. The account, as well as the deposit 
tickets show they are cable transfers from London and 
are deposited in Mr. Pitts’ savings account and I have a 
schedule here showing dates as follows: 


September 24, 1936, a total of $7,000. 
October 2, 1936, $7,500. 

October 5, 1936, $5,000. 

October 13, 1936, $5,000. 

October 14, 1936, $5,000. 

October 22, 1936, $7500. 

That totals $37,000. 


Then I have a note, ‘‘Add $5500 which was allowed as 
a transfer from the so-called Pitts Account.’’ 

Q. What is the reason for not allowing it now, this 
compilation, Mr. Johnson? A. I discovered just a week 
ago that this savings account, reflected transfers from 
London into the Louis Pitts savings account, and we did 
not have that information previously. 

Q. Now, do you have the information which is shown 
with respect to these remittances from London shown in 





47 


this Exhibit dd, at the time of our settlement negotiations 
with Mr. [Tr. 606] Factor? A. No. 
Q. All right. 


Mr. Donocuve: That is a shorthand expression, your 
Honor, ‘‘settlement negotiations.”’ 


By Mr. Donocuve: 


Q. When did you obtain that? A. A week ago Friday, 
October 11. 

Q. In Montreal, Canada? <A. In Montreal. 

Q. You were up there looking for some evidence at the 
time, were you not? A. That is correct. 

The Court: Is that information available here? 

Mr. Donocuve: This is in the record, your Honor. 

Mr. Suer: Isn’t it true that these items, these trans- 
mittals to the Pitts account were not included in the assess- 
ment in the deficiency notice? 

The Witness: That is correct. 

Mr. Suer: I object to this. The deficiency notice was 
sent out in 1946, your Honor, and we have been working 
on all of these individual items up to this time, and at 
this late day they come in and say ‘‘We have discovered 
something additional.’’ I do not think it is right. 

The Court: Objection is overruled. 


(Tr. 607] By Mr. Donocuve: 


Q. And what is the last item you have on this schedule? 
A. The last item shows the gross profit on sale of Con- 
solidated Diana Gold Mines, Limited, stock, $142,782.50. 

Q. These two items, I take it, the $42,500 item—strike 
that. 

The $37,000 item shown in Schedule DD, or Exhibit DD, 
was not included in income in the 90-day letter, was it? 
A. That is correct. 

Q. Nor the item of $142,782.50, included in income in 
the 90-day letter? A. It was not. 
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Colloquy between court and counsel: 


Mr. Donocuve: I offer in evidence Respondent’s Ex- 
hibit DD. 

Mr. Suezr: I object to that on the ground I previously 
stated, that it was not encompassed within the issues be- 
fore the Court. 

The Courr: Have there been any amendments? 

Mr. Donocuve: No, your Honor. We ask at this time 
for leave to amend our pleadings to conform. 

Mr. Suen: I object to that very strenuously, your Honor. 
I think when a matter comes out 11 years after the defi- 
ciency letter, and the case is going back 22 years, it is not 
right to allow an amendment to conform. 

The Court: Of course, the Government isn’t ever bound 
[Tr. 608] by the deficiency letter. 

Mr. Suer: I realize that, your Honor, but I think on 
ordinary principles of equity and fairness, they shouldn’t 
be allowed in a case like this now to amend, and say, ‘Last 
week we discovered something we didn’t know.”’ 

After all this information has been stipulated and fur- 
nished to us. As a matter of fact, the very stipulation 
that is in evidence here, talks about transfers from the 
Louis Pitts savings account. That is the account he is 
talking about now. They have given us credit for some 
transfers from that very account. Now, at the last minute 
they come in and say they want to amend to show that 
money went into the Pitts account, which they necessarily 
had to know something about before. And we haven’t 
tried in this case, we haven’t attempted through any wit- 
ness to show what happened to this money that went into 
the Pitts account. 

As a matter of fact, if we had known that the Pitts 
account was in issue, there were a number of witnesses we 
might very well have asked, ‘‘Well, now, what about these 
items?’’ 

The Courr: When did you first know this? 

Mr. Donocuve: We got this information last Friday— 
is that right, Mr. Johnson? 
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The Wirness: Yes. Friday, the 11th, and I secured de- 
posit tickets showing credits to the account by transfer 
—cable transfer from London. 

(Tr. 609] Mr. Donocuve: And those deposit tickets are in 
evidence, 

We have made concessions in this case, based on items 
where we had no previous items. The Shulman items are 
based on testimony which we knew nothing about until the 
trial. 

Mr. Suer: Your Honor, I would like to call your attention 
to this stipulation. Paragraph 12(a), page 23, you will find 
an item ‘‘October 1, 1936, transfer from savings account of 
Louis D. Pitts’’. 

The Courr: Wait a minute. 

Mr. Suen: Next to the last item, under the date of de- 
posit—— 

The Court: Oh, yes. 

Mr. Suer: ‘‘October 1, 1936, transfer from savings ac- 
count of Louis Pitts from Bank of Toronto, Montreal, 
$7500.’ 

Now, that was allowed us in the stipulation, and I am 
inclined to think it was allowed at the time the deficiency 
notice was gotten up. 

Now, there is one other item of 

The Court: Is it now your thought that that item is 
wrong? 

Mr. DonocHve: Yes, your Honor. It was erroneously 
allowed in the 90-day letter. 

Mr. Suen: It was erroneously allow--? 

Mr. DonocuueE: Yes. 

[Tr. 610] Mr. Suer: Now, there is another item of $5500. 
Where is that? Which item is that? I can’t put my finger 
on it but there is a $5500 item, another transfer. 

Mr. Donocuve: Page 30, paragraph 17 of the stipulation. 

Mr. Suer: ‘‘Transfer from savings account of Louis D. 
Pitts in the Bank of Toronto, $5500.”’ 

Now, they knew that there was a savings account. That 
is perfectly clear from this, and they knew about these 














50 


transfers long ago. And here, at the very end of the trial 
when all of the witnesses have gone, this matter has not 
been in issue, so far as I knew, up to this very minute, to 
come in now, and say ‘‘We are now going to charge you 
for an additional $37,000.’’ I think that is basically unfair, 
and deprives us of a fair trial. 

Mr. Donocuve: Your Honor, we have been telling Mr. 
Sher and Mr. Rubin in the corridor about this item. We 
have told them about it many times. 

The Covrr: You found out about it Friday? 

Mr. DonocuveE: That is correct, your Honor. We had 
no previous knowledge of it. 

The Court: Today is Monday. 

Mr. Nasser: That is a week ago Friday, your Honor, 
before the trial began. 

Mr. Suer: I had no idea they intended to ask to (Tr. 
611] amend the pleadings, or to claim additional defi- 
ciencies. 3 

Mr. Nasser: I heard it spoken outside in the corridor— 
we were asked specifically, “‘Are you going to amend your 
pleadings to conform to proof,’’ and we said we might 
have to do it. , 

Mr. Suer: There has been a lot of jestinge between 
counsel, your Honor, there have been a lot of suggestions 
made, and they have been dropped, and I say to you in 
all sincerity that up to this moment I had no idea that the 
Government intended to go into this, because if I had 
known that, I would certainly have asked questions of 
a number of witnesses that I think might have thrown 
some light on what was done with these funds. 

The Courr: Why didn’t you ask to amend this stipula- 
tion before trial? } 

Mr. DonocuveE: I don’t think that the stipulation, any- 
thing in the stipulation needs to be amended, your Honor, 
All we say is what respondent did in the 90-day letter, 
with a certain item. | 

The Court: The implication is that those items are al- 
lowed? 
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Mr. Donocuve: They were allowed in the 90-day let- 
ter. 

The Court: I mean, when that is embodied in the stipu- 
lation, isn’t it? 

Mr. Donocuve: I certainly don’t want to be in a [Tr. 
612] position where I have misled anyone, your Honor. 

The Court: I don’t like these last minute changes of 
position, after witnesses have gone. 

Mr. DonocHvEe: We don’t want to take advantage of 
anybody, and we have no intention of doing it, your 
Honor. If Mr. Sher feels he has been prejudiced, we will 
have to withdraw our claim with respect to this item, your 
Honor. 

Mr. Suer: I definitely do. I definitely do. I know of 
at least two witnesses through whom I might have been 
able to develop some facts on what was done with the 
money that went into Pitts’ savings account, and I didn’t 
do it because I didn’t think it was in issue. 

The Courr: Very well, objection will be sustained, and 
counsel will not be allowed to amend the petition with 


respect to these items. 
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REPLY BRIEF FOR PETITIONER 


I 


RESPONDENT’S SHIFT OF POSITION 


In his brief in this Court, respondent has shifted his 
position and has abandoned the theory upon which he 
tried this case before the Tax Court. As we pointed out 
in our main brief (p. 8), respondent tried the case before 
the Tax Court on the theory that petitioner was engaged 
in the business of dealing in Canadian securities, saying: 


“We contend that the business of Montray and Gold 
Underwriters was the business of the petitioner, John 
Factor; that the corporate entities of these companies 
should be disregarded as shams and unreal, and that 
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these corporations were largely used to conceal John 
Factor’s dealings in the stock of Kirkland Gold Rand.” 
(JA 142) 3 
The Tax Court adopted respondent’s theory. It found 
that petitioner was engaged in the business of dealing 
in stock securities in England (JA 85); that he hired the 
salesmen, dominated and controlled the activities of the 
Canadian and English organizations and was the owner 
of their assets and income (JA 85-87); that the fact that 
Montray and Gold Underwriters were corporations and 
Nevens was a partnership could be ignored (JA 100); 
that petitioner controlled and dominated the disbursement 
of funds (JA 102); and that the petitioner had the re- 
sponsibility of maintaining records from which,it could 
be determined “what happened to the moneys” arising 
from the operations (JA 108). Indicative of the fact 
that the Tax Court disregarded the corporate entities is 
the absence of any finding on or any reference to the 
profits or earnings of Gold Underwriters, and its prede- 
cessor, Montray. Nor did it determine that any of the 
sums disbursed to petitioner or on his behalf constituted 
a distribution of the profits or earnings of the Canadian 
organizations. Indeed the words “dividends” or “distri- 
butions of earnings or profits” are not even mentioned 
by the Tax Court. 


Apparently recognizing that the Tax Court was not 
justified in disregarding the corporate entities? and that 
the assessments cannot rest upon such a basis, respondent 
now contends for the first time that the petitioner was 
a@ mere investor. He urges here: “Its [Gold Under- 
writers] business was not the business of the tax payer, 


1 Although respondent asserts in his brief that the “Tax Court 
was fully justified in ruling that the entities of taxpayer’s wholly 
owned organizations could be ignored” (Br. p. 17), and that the 
Tax Court “would have been fully warranted” in so doing (Br. p. 
19), no attempt is made in the brief to spell out the basis for 
such assertion. 
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and he was in the same position as any investor or stock- 
holder.” (Br. p. 34) 


This comes pretty close to a confession of error. The 
trouble with respondent’s shift of position is that he did 
not try the case on that theory and the Tax Court did 
not make findings consistent with that theory. It is true 
that the Tax Court found that petitioner had failed to 
prove that the disputed disbursements had not been made 
to him or for his benefit. But if, as respondent now 
claims, the Tax Court did not ignore the corporate en- 
tities, then the Court should have determined whether 
and to what extent the disbursements constituted a dis- 
tribution of the earnings and profits of Gold Underwriters 
to petitioner. Respondent concedes that under the theory 
now advocated by him, petitioner could be taxed only on 
such earnings and profits as were distributed to him 
(Br. p. 19), but he does not explain why the opinion of 
the Tax Court is barren of any findings on or any refer- 
ence to the earnings and profits of Gold Underwriters. 
Nor does he explain why the Tax Court made no deter- 
mination as to whether the disbursements constituted a 
distribution of “dividends”. The reason for the action 
of the Tax Court is clear. The Tax Court had un- 
critically accepted the position of the respondent that 
the corporate entities should be disregarded and there- 
fore did not have to go into the question of distribution 
of earnings. 


The evidence as to the year 1937 established most clear- 
ly that Gold Underwriters’ business expenses were much 
larger than computed by respondent (See Petitioner’s 
Main Br. p. 10-11). If, therefore, as the respondent now 
claims, the corporate entity of Gold Underwriters is not 
disregarded, this establishes even more vividly the error 
of the Tax Court. For on that theory the Tax Court 
would have been obliged to find that the earnings and 
profits of Gold Underwriters were considerably less than 
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estimated by the respondent and the amounts that could 
be charged to petitioner should have been correspondingly 
reduced. | 


Respondent’s change of position also highlights and 
brings into sharp focus the prejudicial error committed 
by the Tax Court on the questions of burden of proof and 
the sufficiency of the evidence. If, as the respondent now 
admits, Gold Underwriters is an entity distinct from peti- 
tioner and petitioner’s status is that of a stockholder, the 
Tax Court was clearly wrong in imposing upon petitioner 
the duty to maintain records of Gold Underwriters’ oper- 
ations and to establish what happened to its funds. Gold 
Underwriters was a Canadian corporation; it was not 
doing business in the United States; and any duty that it 
might have to maintain records cannot be passed on to 
petitioner. 


Respondent’s brief confirms petitioner’s showing that 
the Commissioner used an improper method in recon- 
structing petitioner’s income. The Commissioner accord- 
ingly lost the benefit of the presumption of the correct- 
ness of his determination and the burden should have 
been placed on him to establish the existence and amount 
of the deficiencies. It was not incumbent upon the peti- 
tioner to prove that the disbursements had not been made 
to him or for his benefit. Nor did he have to establish 
that the disbursements did not constitute income to him. 


It is not true, as suggested in respondent’s brief (p. 21), 
that the evidence on behalf of petitioner was “mainly a 
general denial that he had received any funds from Gold 
Underwriters, other than by way of drafts and wires 
which were found by the Commissioner’s agents.” As was 
pointed out in our main brief (p. 12), petitioner expressly 
denied receiving any of the disputed disbursements and 
none of them were traced to him. All of the witnesses, 
other than the petitioner himself, were present at the 
hearing by reason of subpoenas issued by the respondent. 
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Without exception, they testified that they had never de- 
livered any currency to the petitioner or to anyone else 
for his benefit. Petitioner was categorical in his testi- 
mony that he had never received any currency (JA 454). 
An exhaustive investigation had been made by respondent 
in Canada with the aid of the Canadian authorities. And 
the Internal Revenue agents were positive in their testi- 
mony that they believed they had uncovered all transfers 
other than by way of cash (JA 219, 241). Thus Agent 
Johnson testified (JA 219): 


“Q. On the basis of your investigation, are all 
these transfers set forth in the stipulation? 

A. In my opinion they are. 

Q. That includes bank drafts, wire transfers, 
cashiers’ checks and any other form of transfer 
money? 

A. I believe they are, maybe with one exception. 

Q. Do you know off hand what that exception— 

A. It is a recent development, probably, one draft 
—otherwise I would say that it is complete.” 

Petitioner was entitled to have the proper standards ap- 
plied by the Tax Court in considering the evidence. This 
was not done here. 


In view of respondent’s admission that petitioner can- 
not be assimilated to Gold Underwriters and its prede- 
cessor, Montray, and can be charged only with earnings 
and profits distributed to him, the case must be remanded 
with instructions that it be tried on that theory and that 
the burden of establishing the amount of the earnings 
and profits of Gold Underwriters and the extent to which 
they were distributed to petitioner be placed on re- 
spondent. 
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I 


THE ADVANCES AND OTHER EXPENSES PAID BY 
PETITIONER AND REIMBURSED BY GOLD 
UNDERWRITERS 


Respondent does not really attempt to meet the con- 
tention that the Tax Court committed plain error in re- 
fusing to consider and in failing to give petitioner credit 
for the disbursements and advances made by him. He 
merely argues generally that “specification” was required 
but glosses over the fact that he never asked for specifi- 
eation and was content to go to trial without filing a mo- 
tion for a further and better statement. He makes no 
claim of surprise or prejudice. 


Instead, respondent argues here, for the first time dur- 
ing the many years this tax proceeding was pending, that 
petitioner was not entitled to any deductions for his costs 
and expenses because he was a mere investor or stock- 
holder and was not engaged in the business of dealing 
in securities.” ) 


Respondent’s shift of position dramatizes the error 
committed by the Tax Court. If, as the respondent claims, 
the Tax Court did not ignore the corporate entities, then 
the Tax Court was clearly in error in failing to determine 
the extent to which the disbursements by Montray to or 
for the benefit of petitioner constituted reimbursement 
for the advances and other expenses incurred by peti- 
tioner. The Tax Court could not stop, as it did here, 
with a determination that the disputed disbursements 


2 Respondent’s position here is in sharp contrast to the Govern- 
ment’s position at other stages of the proceeding. In the settlement 
conferences testified to by the witness Marsh, the expenses in- 
curred by petitioner clearly were considered as being deductible 
from his receipts. The only question raised was the extent and 
evidence of these expenses (JA 580-81). Marsh recommended ap- 
plying the Cohan rule (see Cohan v. C. I. R., [2d Cir.] 39 F. 2d 
540, 548-4). 
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were made to or for the benefit of petitioner. It was 
obliged to go further. For to the extent the disburse- 
ments were reimbursement for petitioner’s costs and ex- 
penses, they were not income to petitioner. Petitioner 
in his original petition had alleged that the disbursements 
were erroneously charged to him as income. The ques- 
tion, therefore, whether the disbursements constituted 
income to petitioner was not only inherent in the case 
but was squarely raised from the very beginning by the 
pleadings.* The Tax Court therefore should have con- 
sidered the nature and amount of the petitioner’s ad- 
vances and other expenses and the extent to which the 
disbursements by Gold Underwriters represented reim- 
bursement of these costs and expenses. 


The error of the Tax Court was most prejudicial. The 
record discloses that petitioner had expended large sums 
of money in connection with the carrying on of the Ca- 
nadian and English operations. Substantial capital was 
required to get the operations started. As the Tax Court 
found, all of the funds with which the operations were 
started were supplied by petitioner (JA 87). In addition, 
there were substantial outlays by petitioner for advances 
to salesmen, legal fees and travel expenses. There were 
also the expenses incurred by the petitioner for his own 
travel and other expenses, including his extensive long- 
distance and overseas telephone calls. The English and 


3 Since the preparation of petitioner’s main brief, the Court of 
Appeals for the 9th Circuit, in Schmidt v. C.I.R., 272 F 2d 428, 
has again made clear that the Tax Court should consider and re- 
solve issues inherent in the case. The opinion quotes with ap- 
proval from Vita-Food Corp. v. C.I.R., (9th Cir.) 288 F. 2d 359, 
863 as follows: 

“The brief of the Commissioner suggests that this issue 
‘was conceivably lurking in the background’ but not ‘actually 
projected’ in the Tax Court. But it was an inherent part of 
the complex issue which the tribunal was necessarily required 
to adjudicate. There is then no encouragement to be given to 
the Tax Court to adopt rigidities which savor of the most 
technical days of the common law.” 
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Canadian activities were part of one overall operation 
and the Canadian facilities were the conduits through 
which petitioner was reimbursed for his expenditures. 
It is apparent that a substantial part of the moneys dis- 
bursed by Gold Underwriters in 1937 and by Montray in 
1935 and 1936 did not constitute a distribution of earn- 
ings but was reimbursement for the advances and other 
expenditures made by petitioner. And it is well settled 
that these reimbursements do not constitute income to 
the stockholder but are a return of capital. Charles M. 
Howell, Administrator, 21 BTA 757; General Management 
Corp., 46 BTA 738; Home Sales Co., 16 TCM 341; 
Paul V. Wier, 17 TCM 781; Westerhaus Co., 16 TCM 958. 


This principle is so well settled that it is almost axio- 
matic. Thus, in Paul V. Wier, supra, the Tax Court said 
(at page 787): 


“Generally the petitioner’s position with respect 


to these checks is that they constitute reimbursement 
of amounts loaned by Paul to the companies or 
amounts expended by Paul for the benefit of the com- 
panies. Respondent does not dispute that if the 
checks in issue are in fact such reimbursements, they 
do not constitute income to Paul.” 


The Tax Court in Weir thereupon proceeded to deter- 
mine what portion of the checks issued by the corpora- 
tions there involved represented reimbursements to the 
taxpayer. It concluded (p. 789) : 


“We are convinced that during the years in issue, 
Paul did make a certain amount of expenditures for 
the benefit of or loans to the companies, the reim- 
bursement of which is, represented by some of the 
checks in issue. In view of all the facts and exer- 
cising our best judgment, in accordance with the prin- 
ciple of Cohan v. Commissioner, 39 Fed. (2d) 540, we 
have found that of the checks in issue, the follow- 
ing amounts thereof constituted reimbursements of 
amounts loaned or expended by Paul for the benefit 
of the Weir companies .. .” 
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The Tax Court here should have considered the extent 
to which the disbursements by Gold Underwriters consti- 
tuted reimbursement for expenses incurred by the peti- 
tioner in 1937 and previous years. The evidence was 
convincing that expenditures had been made by petitioner 
as a part of the Canadian operations and that the dis- 
bursements to him or for his benefit represented in sub- 
stantial part reimbursement for these expenses. If the 
Court was not satisfied that it could allocate the reim- 
bursements precisely, it should have applied the Cohan 
principle. It was error to refuse to consider the issue 
on the merits. 


Deputy v. du Pont, 308 U.S. 488, and the other cases 
cited by respondent in his brief (Br. 34) have no appli- 
cation. In none of those cases was there reimbursement 
by the corporation to the stockholder for the expenses 
incurred by him on behalf of the corporation. The ques- 
tion presented by those cases was whether, when there 


was no reimbursement by the corporation, the stockholder 
could deduct the expenses as a cost incurred in the carry- 
ing on of his own business. Here, the record establishes 
that the payments made to petitioner by the Canadian 
organizations were intended, in substantial part, to reim- 
burse him for the expenses incurred. 


Consequently, under any theory of the case, the ad- 
vances made by petitioner are deductible from his re- 
eeipts. If the corporate entities are disregarded, then 
the business was clearly that of petitioner and the costs 
and expenses are deductible as business expenses. If the 
corporate entities are not disregarded, these were expenses 
incurred in the operations of the corporations and reim- 
bursed by them. The reimbursements for the advances 
made by petitioner must be deducted from the gross dis- 
bursements made by the corporations to petitioner or for 
his benefit and only the balance can be charged to him 
as income. 











10 


In summary, the evidence warranted findings that, on 
the theory of separate taxable entities, of the sums dis- 
bursed to petitioner by Montray and Gold Underwriters, 
over $240,000 constituted reimbursement for advances 
and expenses incurred by him (over $110,000 in 1935, over 
$100,000 in 1936 and over $30,000 in 1937). On the 
theory of disregarding the corporate entities, equivalent 
amounts should have been allowed as deductions. On re- 
mand of this cause, the Tax Court should be instructed 
to make the necessary factual determinations and alloca- 
tions between the three years in question. 


Respondent seeks to justify the action of the Tax Court 
by arguing that the amount and nature of the expenses 
had not been established with sufficient certainty. The 
short answer is that the Tax Court did not base its deci- 
sion on that ground. It predicated its action on notions 
of pleading “which savor of the most technical days of 
the common law.” Vita-Food Corp v. C.I.R., (9th Cir.), 


238 F. 2d 359, 363. The argument of respondent should 
be directed to the Tax Court as the trier of the facts. 
It had all the evidence before it. It should be told to 
decide the issue. 


*The 1937 advances and expenses include funds transmitted to 
Shulman (JA 275-6); legal fees to Gilbert (JA 475); payment to 
employees and salesmen, including Bleet and Cohen (JA 470, 530-1, 
546); petitioner’s travel and telephone expenses (JA 551-2); and 
sums transferred by Montray and/or Gold Underwriters to Shul- 
man but charged as income to petitioner (JA 94). The necessity 
for an adjudication by the Tax Court is established by respond- 
ent’s argument relating to Shulman (Br. p. 35-6). Respondent 
argues that petitioner is not entitled to reimbursement because 
Shulman received funds from Montray and/or Gold Underwriters. 
But respondent does not mention that the $11,000 involved in this 
phase of the case was charged as income to the petitioner. Pe- 
titioner did not receive credit, directly or indirectly, for this 
$11,000 spent by Shulman for corporate purposes. The same situ- 
ation applies to the Shulman hotel and travel expenses and the 
disbursements to Cohen (Resp. Br. p. 26). Shulman made a mini- 
mum of 15 trips to New York for the purpose of discussing busi- 
ness with petitioner or his attorney (J.A. 251). These were not 
pleasure trips as respondent suggests (Br. p. 35). 
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Il 
THE CONSOLIDATED DIANA TRANSACTION 


Respondent has premised his argument with respect to 
the tax aspects of the Consolidated Diana transaction on 
& serious misconception of the facts. 


Respondent states (Br. p. 8): “In order to provide 
working capital for Consolidated Diana, an arrangement 
was worked out whereby 200,000 shares [of the million 
shares acquired for $80,000] were placed in Consolidated 
Diana as treasury stock, and the remaining 800,000 were 
placed in escrow.” Respondent further states: “As to 
the 200,000 shares of treasury stock, Carlisle . . . obtained 
an option to buy them from Consolidated Diana at 90 
cents a share” (Br. p. 8). Similar statements appear at 
pages 15, 39 and 40 of respondent’s brief. Based upon 
such statements, respondent seeks to differentiate the 
Consolidated Diana acquisition from the Kirkland Gold 
Rand acquisitions. Thus respondent claims (p. 38): 


“Furthermore, it is apparent that Montray could 
not have been dealing in the Consolidated Diana 
shares as it had dealt with the KGR shares. There 
were only 200,000 Consolidated Diana shares avail- 
able for sale, the treasury shares (the 800,000 other 
shares were escrowed), and these were optioned by 
Consolidated Diana directly to Carlisle, taxpayer’s 
second selling organization in England, at a price 
of 90 cents per share.” 


The facts are not as outlined by the respondent. They 


are correctly set forth in the Stipulation of Facts (JA 
66-7) and in the Tax Court’s opinion (JA 93). 


As set forth in the Stipulation (JA 67): 


“Shortly after Consolidated Diana Gold Mines, Ltd., 
was organized, an agreement was entered into be- 
tween it and Carlisle Investment Trust Limited for 
the acquisition by the latter of treasury stock of Con- 
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solidated Diana at a price of 90 cents a share. Pur- 
suant to such agreement, a total of 87,690 shares 
were sold by Carlisle and the sum of $79,163.50 was 
remitted therefor and deposited in the bank account 
of Consolidated Diana.” (See also JA 94) 


In addition, in the words of the Tax Court (JA 94): 


“By October 1937, Carlisle had also acquired and 
sold 174,125 shares of the 200,000 shares of capital 
stock which were not placed in escrow... The re- 
maining 25,875 shares of non-escrowed capital stock 
have been held since October 1937 in the name of 
Maurice Shulman.” (Emphasis supplied) 

Indeed, the escrow agreement makes it crystal clear 
that the 200,000 shares not escrowed were never returned 
to Consolidated Diana as treasury stock. It recites, inter 
alia (JA 648): 


“All the said share certificates representing the 
800,000 shares shal] be held by the Trustee until sales 
have been made by the Company of shares, other 
than shares issued for the acquisition of the property 
and assets of the Company, to a sufficient number to 
produce to the Company net proceeds from the sales 
thereof to the amount of $180,000.00 . . .” (Emphasis 
supplied) 

Thus it is crystal clear that the treasury stock which 
was sold for the purpose of providing working capital 
for Consolidated Diana was separate and distinct from 
the 174,125 shares of non-escrowed stock, which were 
also sold in England. 


Respondent’s attempt to distinguish the Consolidated 
Diana acquisition from the Kirkland Gold Rand acquisi- 
tions consequently falls by its own weight. The claim 
that the Consolidated Diana shares were purchased for 
purposes of investment and not as a stock in trade is 
manifestly frivolous. The shares were purchased for 
resale and in fact 174,125 shares were resold. 
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Respondent’s argument on Consolidated Diana also 
highlights his persistence in assimilating the Canadian 
corporations to petitioner, notwithstanding his repeated 
disclaimers. Respondent (at p. 39) argues that even if 
the Consolidated Diana shares were bought for the Ca- 
nadian corporations, they were acquired by the corpora- 
tions as an investment and not as a stock in trade and 
therefore the cost was not deductible as an expense in 
the year of purchase. If, as respondent now concedes, 
the Canadian corporations are tax entities distinct from 
petitioner, it is immaterial whether they acquired the Con- 
solidated Diana shares for purposes of investment or as 
a stock in trade. In either event, the cost of the shares 
cannot be treated as taxable income to petitioner. We 
reiterate the statements in our main brief (p. 29): This 
18 not a tax case against Gold Underwriters. As a for- 
eign corporation whose income was derived from sources 
outside of the United States, Gold Underwriter’s income 
is not subject to tax as such. It was not required to dis- 
tribute its income. It had a perfect right to accumulate 
its earnings, to invest them, or even to dissipate them. 
Petitioner could only be charged with such earnings as 
were distributed to him. Thus respondents arguendo 
presentation merely points up more sharply the error 
committed by the Tax Court in charging petitioner with 
the $1,000 expended by Gold Underwriters in 1937 and 
in failing to grant a deduction in 1937 for the loss sus- 
tained on the unsold shares when they lost their value. 
As we stated in our main brief, the end result of the 
Tax Court’s decision was that petitioner was taxed in 
1936 and 1937 for the sums expended in the acquisition 
of the Consolidated Diana stock and was not granted any 
credit or deduction for the loss ineurred in 1937 when 
the shares became valueless and worthless. 


We submit that only one conclusion is possible from 
the evidence—the Consolidated Diana shares were ac- 
quired as stock in trade for purposes of resale and not 
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for investment. In considering the tax aspects of this 
phase of the case, it matters not for whom the shares 
were purchased. If purchased for the Canadian organi- 
zations, the $53,000 expended by Montray in 1936 and 
the $1,000 expended by Gold Underwriters in 1937 cannot 
be charged as income to petitioner and the $25,000 ad- 
vanced by him in 1936 must be offset against his receipts. 
If purchased for petitioner, the entire cost of $80,000 is 
deductible by him as an expense in the year of purchase, 
or if a deduction is not allowed in 1936, a deduction must 
be allowed in 1937. 


Respondent assigns no reason why this issue should 
not have been decided on the merits by the Tax Court. 
He merely asserts that the Consolidated Diana stock did 
not become worthless in 1937. The testimony here was 
that after the Consolidated Diana mine closed down, it 
was not possible to sell the shares. They had lost their 
resale value (JA 264). Although the physical assets of 
Consolidated Diana may have had some theoretical value, 
the fact is that the venture as a practical matter was 
abandoned in 1937. The shares thereafter were merely 
pieces of paper. Despite Shulman’s “liking” for the 
property, his efforts to interest people in the property 
over a period of 20 years have been of no avail (JA 229- 
300). An issue of fact as to the shrinkage in value of 
the stock was presented which should have been decided 
by the Tax Court. 


Finally respondent summarily dismisses petitioner’s 
argument that if the stock is treated as purchased for 
him, he then clearly was a dealer in securities insofar 
as those shares are concerned and either was entitled 
to treat the cost as an expense in the year of purchase 
of to take a deduction in 1937 for the loss sustained by 
their shrinkage in value. Respondent is mistaken when 
he asserts that petitioner’s claim is based on “erroneous 
assumptions” (Br. p. 40). To the contrary, petitioner’s 
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alternative claim is based on the undisputed evidence that 
the Consolidated shares were purchased as a stock in 
trade for resale and that a good portion of them were 
actually resold. Petitioner’s position on this phase of 
the case does not depend on the disregarding of the cor- 
porate entities. Respondent impliedly agrees that if the 
shares were purchased as a stock in trade, petitioner’s 
conclusions are sound. And as we have previously shown, 
his argument that the shares were purchased merely for 
investment purposes rests on the erroneous premise that 
none of the shares were intended to be resold. 


IV 


THE SETTLEMENT CONFERENCES 


In discussing the statements made during the course of 
the settlement conferences, respondent claims that the 
conferences “were held so that Mr. Factor could present 


facts concerning the transactions and the Government 
could make adjustments in the amount of the deficiencies.” 
(Resp. Br. p. 9) But respondent makes no mention of 
the Gevernment’s admission at the hearing that the state- 
ments were made in the course of settlement negotiations 
and in an attempt to settle the case (JA 565). 


We think that the errors committed by the Tax Court 
are so extensive as to require a retrial of the issues and 
not merely new findings. At such retrial the Clayton C. 
Marsh testimony should be excluded. 


Vv 
OTHER ERRORS IN RESPONDENT’S BRIEF 


Embodied in respondent’s brief is the suggestion that 
the decision of the Tax Court should be affirmed because 
“the taxpayer kept no records at all of the receipt of 
income, and there is reason to believe that the Commis- 
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sioner did not find all of taxpayer’s income.” (Br. p. 16) 
Petitioner rejects this suggestion. The lack of records 
in this case has worked to the serious detriment of peti- 
tioner. Petitioner testified (JA 481) that he believed 
that there were no net profits from the English and 
Canadian operations. He was convinced that had records 
been kept he would have been able to establish that the 
sums he advanced exceeded the sums returned to him. 
To finance the operations, he sold his securities, his mort- 
gages and his jewelry. One thing is clear—by the fall 
of 1937, he had exhausted his resources (JA 546). He 
was heavily in debt and could not afford even to maintain 
a secretary (JA 353). 


Respondent also seeks to make capital out of the fact 
that the Tax Court refused to permit the Commissioner 
to bring in an entirely new claim practically at the end 
of the hearing (Resp. Br. p. 32). This related to deposits 
in the Louis Pitts savings account in Montreal in 1936. 
The account was opened on July 30, 1936 and closed on 
November 30, 1936 and thus has no bearing on the issues 
before this Court. Moreover, the existence of this ac- 
count was not a last minute discovery by the government. 
It was referred to in the Stipulation of Facts (Stip., par. 
17, JA 79) and information as to the source of any de- 
posits in the account was readily available to respondent 
during the course of his investigation. The only thing 
last minute about the Pitts savings account was the 
attempt to use it to increase petitioner’s tax liability when 
the trial was all but completed and all the witnesses had 
gone. And respondent made no offer to establish that the 
deposits in the account had reached petitioner. It suffices 
to say that if respondent felt that error had been commit- 
ted by the Tax Court, it could have raised the matter in 
the cause under review by the Ninth Circuit. It has not 
done so. 
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Respondent does not attempt to meet petitioners argu- 
ment with respect to the Martin remittances (Petitioners 
Br. p. 33). He states that “evidently taxpayer concedes 
that the $9,937.49 in the Pitts account [this is a commer- 
cial account and should not be confused with the savings 
account referred to above] was paid to or for the tax- 
payer” (Br. p. 37). This is not correct. Petitioner’s 
position is that if the deposits in the Pitts account are 
charged to him, the inclusion of the Martin remittances 
would constitute a duplication of income items. Petitioner 
was charged with all the income from the only sources 
from which Martin could have obtained the funds remit- 
ted to petitioner. There manifestly is duplication. 


CONCLUSION 


The record in this case establishes that the Tax Court 
committed errors which were clearly erroneous and preju- 
dicial. For the reasons stated in this and petitioner’s 
main brief the cause should be remanded as prayed. 


Respectfully submitted, 


Rosert EB. SHER 
Attorney for Petitioner 
1026 Woodward Building 
Washington 5, D. C. 


Of Counsel: 


IsaporE G. ALK 
1026 Woodward Bldg. 
Washington 5, D. C. 
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Q. You like the property? A. Yes. 

Q. Have you attempted to acquire it yourself? 

A. No, I haven’t. I could have acquired it easily 
enough. The Department of Mines at Manitoba sug- 
gested that I default and take it over for myself, 
and I wouldn’t. I said, “There are 300 shareholders, 
and I am not going to do that.” 

Q. The money that you have been putting up for 
these taxes and assessments over the last 20 years, 
has that just been gratuitous advances by you? 

A. I started doing it, and I just didn’t have the 
heart to stop, because, as I say, I like the property 
and there are over 300 shareholders involved. 

Q. Do you have any of the Consolidated Diana 
stock? A. Nota share. 

Q. Are you doing this for the benefit of those 
stockholders, [227] then? 

A. Well, I am not saying that I am a Samaritan. 
I just started, and I didn’t have the heart to stop, 
or to drop it. I paid taxes on that property at times 
when I didn’t have enough for my family. Now that 
I am a little bit better off, it doesn’t hurt me so 
much. 

Q. Are you doing this for the benefit of Mr. 
Factor? 

A. No. I haven’t seen him. The first time I saw 
him in 20 years was in the hall outside the court- 
room. 

Q. Now I understood you to say that you had 
received only $2,000 in fees during the entire period 
from 1935 to 1937. A. That is right. 
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Q. And that you paid out more money than you 
received ? | 

A. I didn’t say so. The Government accountants 
found it so. It doesn’t make any difference whether 
I take their word for it or not. I didn’t even want 
to recheck it. 

Q. Did you have any interest in this enterprise? 

A. No, none whatever. 

Q. No monetary arrangement? 

A. None whatever. 

Q. Did you have any understanding as to what 
your compensation was to be? 

A. Never. I would have sent bills in the ordinary 
course of events and they would have been consid- 
erable. Of course, I got quite a nice fee from Kirk- 


land Gold Rand. That [228] kind of made up for it. 
Q. But you performed a great many services for 
Montray and Gold Underwriters—— 


* kee 


The Witness: I still say nothing of any conse- 
quence. 

Q. (By Mr. Sher): You negotiated these modi- 
fications of the contract? 

A. Kirkland Gold Rand paid for that because 
every time there was a modification, they got a big 
check. 

A. You performed services for Gold Underwrit- 
ers? 

A. As I say, Kirkland Gold Rand was glad to 
pay for the services in connection with that. 

Q. You were paid by Kirkland Gold Rand. 
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A. Certainly, they paid. They paid well. 

Q. Was there any understanding that you would 
get a fee if this enterprise turned out to be profit- 
able? A. <A fee from whom? 

From either Montray or Gold Underwriters? 
No, never. 
You just went ahead and did this—— [229] 
. That is right. I felt in the ordinary course of 
events, I would send legal bills and hope to get paid. 

Q. Did you ever send legal bills? A. No. 

Q. Was that because the enterprise was not prof- 
itable ? 

A. Well, toward the end there wouldn’t have 
been anybody there to pay me, anyway. 

Q. Why? 

A. Well, you know what happened to Montray. 

Q. Yes. 

A. Montray stepped out of the picture, and 
finally there was Gold Underwriters, and Gold Un- 
derwriters at the end didn’t have any funds either. 

Q. Now, this morning, in response to a question 
by Mr. Donoghue, you stated that all the moneys 
that you received were paid out by you. Now, were 
those paid out for corporate purposes of either 
Montray or Gold Underwriters? 

A. That is right. Including the purchase of 
shares. 

Q. Also, you testified as to the number of shares 
of Kirkland Gold Rand that were sold, I believe is 
the word you used. Did you mean that those were 
the Kirkland Gold Rand shares that were sold by 
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Montray, or Gold Underwriters, or did you testify 
relative to the number of shares that were pur- 
chased from Kirkland Gold Rand by either Montray 
or Gold Underwriters? [230] 

A. I have no personal knowledge relating to the 
number of shares sold by either Montray or Gold 
Underwriters. I have information relating to the 
number of shares that they took up and paid for. 

Q. That is what your testimony this morning 
related to? 

A. What they did with them, I do not know. 


+*keket He & 


CAMILLE LORD 
was called as a witness on behalf of the Petitioner 


and, having been first duly sworn, testified as fol- 
lows: 


Direct Examination 


The Clerk: Please be seated, and state your name 
and address. 
The Witness: Camille Lord, 111 East 37th, New 
York City. 
Q. (By Mr. Sher): You are here pursuant to 
subpoena of the Commissioner of Internal Revenue? 
Yes. 
What was your maiden name? 
Pitts. _ 
And where are you from? [231] 
- Chicago, Illinois. 
When did you first get to know Mr. Factor? 
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A. I think it was about 1931. I was employed 
with a brokerage firm that he traded with. 

Q. What brokerage firm was that? 

A. Stein-Brennan Company. 

Q. Were they in Chicago? 

A. Yes, on LaSalle Street. I had been with them 
about 7 years. 

Q. What kind of work did you do with Stein- 
Brennan ? 

A. I entered all of the confidential matters for 
the partners of the firm. There were about four or 
five partners. 

Q. Tell us about what you did for Mr. Factor, 
and how you came to work for him? 

A. Mr. Factor came into the firm and started to 
trade, and because of the volume of his trading— 
he was a bear trader at the time, someone had to 
keep accounting of his transactions. I started to 
keep them, and I also prepared his returns. 

Q. Could you speak up a little bit? 

A. I kept all of the records that involved his 
trading in the market, at that time, which were sub- 
stantial. They ran into millions of dollars, and 
shares. So as a result of being in the firm, and the 
records being kept there, I kept them, but in the 
employ of the brokerage firm. It was an [232] ac- 
commodation they were giving him. They had 
turned an office over to him for the purpose of trad- 
ing in the market. 

Q. Were you compensated for these services by 
Mr. Factor? 
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A. Yes. He gave me $15 a week besides the sal- 
ary I earned. 

Q. Besides the salary you got from Stein-Bren- 
ner and Company? A. That is right. 

Q. Did you thereafter go to work full time for 
Mr. Factor? 

A. Well, after he had been trading, he was asked 
not to trade any more because of his activities. 

Q. Could you raise your voice a little? It is very 
difficult to hear you. 

A. Mr. Factor was kidnapped, as you know, at 
that particular period. When he was kidnapped, he 
was short quite a few shares in the market, and they 
decided until the case was cleared that he should 
not trade, and because of my knowledge of his 
finances, I went with him, and left the firm, so that 
I could be handy on the taxes—they were checking 
his tax returns at that time. 

Q. Now, do you know approximately when that 
was that you left Stein-Brennan, and went to work 
for Mr. Factor? 

A. 1933 or 1934, something like that. 

Q. Were you working for him at the time of the 
[233] kidnapping? 

A. Yes, I was still with the brokerage firm when 
he was kidnapped. 

Q. And went to work for him full time after 
that? 

A. It was after he was released and the English 
business was settled that I went with him. 

Q. The extradition case? 
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A. Yes, the extradition proceedings. 

Q. If I were to tell you that that oceurred in 
1934, would that help clear your—— 

A. Yes, that is about when it was. 

Q. Now, what—— 

A. I made my headquarters up in his lawyer’s 
office after that, because there were so many, you 
know, loose ends, that I went from the brokerage 
firm to his legal firm, Levinson, Becker, Gilbert, 
Peebles and Schwerin. They were the attorneys. 

Q. The work that you performed, involved keep- 
ing books for him, and doing general stenographic 
work? 

A. Well, very little stenographic, but I answered 
his mail. He had quite a few details, and there were 
records for taxes, and I just had all of his records. 

Q. Did you continue to work for Mr. Factor 
through 1934, 1935, 1936, and 1937? A. Yes. 

Q. When did you last work for him? [234] 

A. I think it was 1938. I was working with a 
tax lawyer, Randall F. Paul was handling the tax 
case, and that was another reason that I had to 
confer with Mr. Randall F. Paul, on all of these 
accounts he traded in. 

Q. Now, we have stipulated in evidence that a 
bank account in the name of Miss C. Pitts at the 
Lake Shore Trust and Savings Bank in Chicago— 
are you familiar with that? 

A. Yes, I remember an account. There were 
times when Mr. Factor was away that I had to pay 
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some of his bills and there was an account that was 
used as a convenience account. 

Q. That was Mr. Factor’s account? 

A. Yes. 

Q. And it was opened in your name? 

A. Yes. 

Q. During the latter part of 1934 and up to the 
end of June, 1935, was Mr. Factor engaged in any 
business that you know of? 

A. No, he was inactive. The only real activity 
he had was in a trust fund and I recall there were 
some mortgages that hadn’t been sold and that ac- 
count was used, I think, for settlement. There were 
one million dollars worth of mortgages in that trust 
fund that were eventually sold for about $250,000, 
but not immediately—gradually. There are a few 
of them that hadn’t been liquidated, and settled. I 
think he was away, at that time, and I was respon- 
sible—I was supposed to [235] work with the liqui- 
dators. 

Q. Now I show you a photostatie copy of this 
account which has been marked in evidence as Peti- 
tioner’s Exhibit 11, attached to the stipulation. I 
will ask you to take a look at this. You will notice 
that there is a deposit of $15,000 on J anuary 13, 
1935. 

It is indicated—the source is the First National 
Bank. Do you know where that money came from, 
or what the source of that money was? 

A. I have really tried to remember, and I just 
—the only moneys that I could remember was that 
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there was some jewel sold. Some mortgage moneys 
that were due and that is the only thing it could 
possibly be. 

Q. Were there any loans made? 

A. I think I did try to make some loans for 
Mr. Factor, and did negotiate for some but I don’t 
remember the amounts. 

Q. You did negotiate for some loans at about 
that period ? A. Yes. 

Q. With whom? 

A. I went to several pawnbrokers with some of 
his wife’s jewelry, and I did represent him in the 
sale of a large stone he had and I think—I am quite 
sure that that is what those were. They are either 
that, or the proceeds from two mortgages. I can’t 
remember definitely, but that is the only [236] 
thing that it could possibly have been. Then he 
had quite a few outstanding bills, and all these small 
items, they just look like bills that—— 

Q. Those are all deposits you are looking at. The 
bills are on another one. 

Now, there is another $15,000 deposit on Febru- 
ary 9, 1935. What have you to say to that? 

A. What are these? Deposits, and these are 
withdrawals? 

Q. These are the deposits, and this is the source, 
the place where it comes from. This first, the First 
National Bank. There are two, $15,000 deposits 
that came from the First National Bank. Now is 
what you said about the first one equally applicable 
as to the second, as to the source of the funds? 
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A. Now, there are quite a few people who owed 
Mr. Factor money. I mean some of these small 
items, but I really just can’t remember what those 
items were. IWog 

Q. Well, was there any source of income from 
which they could have come? 

A. There was absolutely none, because I know 
at that point—when I say that I went to get money 
for him, from his wife’s jewelry, I know he had 
no income. In fact, I am sure—Do you have any 
record of the sale of that large ring? Wasn’t it in 
the period ——— 

Q. I don’t know. [237] 

A. I know that he wasn’t active in any business 
after he left Stein-Brennan. 

Q. The account was opened November 13, 1934, 
with a deposit of $300. 

A. That is what I say. These small amounts 
could have been the payments that some of the 
mortgagees were making on the property that were 
left with the Foreman Bank. I remember it was 
the Foreman Bank who held quite a few of these 
mortgages. 

Q. This account was apparently closed at the 
end of June, 1935. For all practical purposes, it 
was closed at the end of June. The date of the last 
deposit there is June 27th. Is that right? 

A. Yes. 

Q. That is before the Montray Finance opera- 
tions got under way, is that right? 

A. I am quite sure, yes. 
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Q. Turning now to Montray, did you know Mr. 
C. Rankin Nevens? A. Yes, I did. 

Q. Had you known him before this Montray op- 
eration got under way? A. Yes. 

Q. Did you arrange for him to meet Mr. Factor, 
or did he meet him through you? [238] 

A. That was an accidental meeting. I didn’t 
arrange for a meeting, but I vaguely remember 
that Mr. Factor walked into a restaurant where I 
was sitting with some friends and Mr. Nevens was 
with me, and I introduced them. But it was not 
for the purpose of introducing them at that par- 
ticular time. 

Q. Now, did you know A. ©. Berman? 

A. Yes. I met him. I didn’t know him per- 
sonally. I met him through Mr. Factor as his 
lawyer. 

Q. He was a lawyer of Mr. Factor’s? 

A. Yes. 

Q. Did you know William Bleet? 

A. Yes, I knew him because he came in with Mr. 
Factor when he was trading with them, and I saw 
him a great deal. 

Is Mr. A. C. Berman alive? 

I heard he passed away some years ago. 

How about Mr. Bleet? 

Mr. Bleet also passed away. 

Did you have anything to do with making 
the re for Mr. Nevens to go to England? 

A. I made no arrangements for Mr. Nevens to 
go anywhere except I must have been approached 
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by Mr. Factor, if Mr. Nevens would be interested, 
because they met, and what arrangements were 
made, I had nothing to do with them. I may have 
asked him if he was interested in going, you know, 
being associated [239] with Mr. Factor, but I don’t 
remember the words or the occasion. 

Q. When did you first have anything to do with 
this Montray operation? 

A. It seems that I was asked to go up to Mon- 
treal with Mr. Berman to make a payment in Mr. 
Shulman’s office, at which time Mr. Spearman, and 
there was another gentleman, I don’t remember his 
name, were present, and it was understood I was 
supposed to make this payment in the presence of 
these people. 

Q. Was that the time when the agreement was 
first signed, as far as you know? 

A. It seems to me that was my function in the 
matter. 

Q. Can you now tell us how much money you 
took up there with you at that time? 

A. I can’t give you the amount. It just seems 
to me it was a large amount. I mean, I couldn’t 
tell you whether it was—I couldn’t give you a fig- 
ure. 

Q. A large sum of money means different things 
to different people. Can you make it any more 
specific than that, Mrs. Lord? 

A. I would just be guessing. I am sure it was 
over $10,000. 

Q. Now, did you stay up there at that time? 
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A. Yes, I did, for a short period. 

Q. What did you do? What were your func- 
tions or [240] duties? 

A. I really wasn’t active in anything except to 
keep records of what transpired. It seems to me 
they were in the process of forming this company. 

Q. Can you now remember how long you stayed 
up there at that time? The first time? 

A. It could have been about 4 or 5 weeks, or 
the first time it seems I was there only about a week, 
and then I came back. 

The first time, you see, there was no company, 
and then it seems to me I came back and then went 
back again. 

Q. How was—who was there the first time that 
you were there, in connection with the operations? 
What employees did Montray have at the begin- 
ning, and who were they? 

A. I don’t remember any employees. I thought 
I went to Mr. Shulman’s office. 

Q. Now, I don’t mean that. I mean after that. 
After the company got operating. Was Mr. Leh- 
man there? A. No, he came later, I think. 

Q. Can you tell us how much—— 

A. Then my brother was there, and Mr. 

Q. Now, let’s take the different times. At the 
time Mr. Lehman was there, can you tell us who 
else was there besides Mr. Lehman? 

A. There was Mr. Goldstein. 

Q. Mr. Michael Goldstein? [241] 

A. Yes. 
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Q. And when he was there, who else was there? 
Was there a Mr. Eastman there? 

A. Oh, yes, Larry Eastman. He was there. 

Q. And what was he doing there? 

A. It seems he was a writer—I am just trying 
to remember—I don’t remember what part he played 
in the picture, but I definitely remember Larry 
Eastman. 

Q. Was he there throughout the entire period, 
or was he there only part of the time, or don’t you 
remember ? 

A. I don’t think he was there at first. I think 
he was there later on when I went the second 
time. The first time that I went—— 


Q. Are you talking about after Montray was 


formed ? 

Q. Yes, I am talking about after Montray was 
formed. Yes, he was there I think from the begin- 
ning. 

Q. Who else can you name who was employed 
there? 

A. There was a man by the name of Joe Martin, 
and then my brother Louis. 

Q. How did your brother Louis happen to get 
into this picture? Was that arranged through you? 

A. Yes, because I asked Mr. Factor, I told him 
I would rather not go back and forth and I felt 
that I wasn’t accomplishing very much there, I 
would have to wait, because I wasn’t an active part 
of the office, I was more of a liaison [242] between 
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the lawyers, and I felt my brother, you know, being 
a boy, he could very well fit into it. 

How old was your brother at the time? 
About 22 or 23, I would say. 

Is he deceased now? 

Yes, He passed away about three weeks ago. 
What did he die of? 

Cancer of the kidney. 

. (Can you fix the time when he came to work 
for Montray, roughly? A. No, I ean’t. 

Q. Was it early in the operation, or later? 

A. I think it was later. It might have been 
about two or three months after I was going back 
and forth. And then he came up and I sort of 
taught him how to keep the records. 

And did he stay on there from then on? 

Yes. 

Now, did he later go to England? 

Yes, he did. 

Do you know approximately when that was? 

No, I don’t remember the exact date. 

Now, after your brother came, how often 
mourd you go to Montreal, and how long would you 
stay? 

A. I would stay a very short while, three or four 
days, or sometimes two days. And I would just 
go up because I was [243] still working in New 
York, you know, handling other things, and I would 
go up to check, or there may be papers that had 
to be signed. I remember a couple of times checks 
had to be brought up, and I would go. 


POPOPS 
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Q. Can you give us an idea of how often you 
would go up to Montreal? 

A. I must have gone up there altogether five 
or six different times. I think the most I ever 
stayed was about six weeks. It may be more, but 
I don’t think much more. 

Q. Did you supervise the activities of your 
brother, or did you merely check up on what had 
been done while you were gone? 

A. I would just sort of check up. As long as I 
was there, I just more or less was protecting Mr. 
Factor’s interests. I just felt sort of duty-bound 
to go over what had been done. 
+*~nretet & 

Q. There has been stipulated in evidence in this 
case [244] a large number of Montray checks and 
Gold Underwriters checks payable to “currency” 
with endorsements on these checks showing that 
they were cashed. Do you know what those moneys 
were used for, any of them? 

A. It seems now I remember they were mailing 
quite a few—vaguely now, it comes to me, Larry 
Eastman: was doing some writing and we would have 
some big mailings. They bought stamps and some 
lists, and these mailings went into two and three 
million pieces. 

Now, that you mention Larry Eastman’s name, it 
is refreshing my memory in that so many of those 
payments were made to the printer in cash. Stamps 
were purchased with cash. I think that is where 
my brother satisfied me on some of those currency 
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drawings. They ran into thousands of stamps pur- 
chased. 

Q. When you talk of mailings, mailings of what? 
What was mailed out? 

A. There was certain literature in connection 
with mines that Larry Eastman wrote. Then they 
went to England. 

Q. This literature was mailed out to England? 

A. Yes. 

Q. How often would such mailings go out, if 
you can remember? 

A. Well, it seems to me now that I remember 
most all the time when mailings went out were 
when I went up there, to [245] sort of see that the 
payments, you know, the cash payments were drawn 
in cash, and I think it is—the printer is one that 
Mr. Shulman would know, and I could swear that 
I went there to pay for some printing a few times. 
I don’t know the amounts, but I know at the time 
I was so surprised that it was made in cash, but 
there was some stipulation that he wanted to be 
paid in cash. 

Q. Who wanted to be paid in cash? 

A. The printer. And the stamps were pur- 
chased, rather than given him in cash. We pur- 
chased the stamps so that they would be sure that 
it would be stamps and not currency, you see. So 
I remember my brother buying stamps. I never 
purchased the stamps myself, but I do know there 
were thousands of them. 
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Q. Can you give any statement of how much 
money was paid out for these mailings and in 
stamps? 

A. No, because I never stopped to—I just—This 
is all coming to me now. I can think of maybe 
mailings that I know of that I sort of recollect. 
Now there may be more and there may be less. 

Q. Are you able to place any figure on those 
mailings as to what the overall cost would be? 

A. Three thousand in stamps—I mean that seems 
like one of the amounts, and $7,000 another item 
for printing—that figure sticks in my mind, but 
they were all sums, you [246] know, like five, four, 
seven thousand dollars: And I remember now lists 
they bought from someone. They gave him lists 
of people. And I vaguely remember $2500 being paid 
for that list, but there were more lists paid for that 
my brother mentioned but I don’t remember the 
amounts. 

Q. What kind of lists? Were these mailing 
lists? | 

A. They must have been mailing lists that some- 
one furnished. I don’t know where they came from. 

Q. At any time, when you returned to the States, 
or any of those trips from Montreal, did you de- 
liver any currency to Mr. Factor? 

A. No. I may have brought money up there 
but I never brought money back. 

Q. Do you know how many times your brother 
went to New York during the time that he was in 
Montreal? 
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A. I only remember seeing him once. If I went, 
I sometimes would go and be with him for a week- 
end, you know, or three or four days. If he prob- 
ably hadn’t been there, I would have been back 
sooner. He was very interested in skating. He 
was a figure skater, so I stayed with him, but there 
really was no need for me to be there sometimes, 
as long as I was. 

Q. I am not sure I heard that—your brother 
would make a practice of coming to New York—— 

A. No. He was in New York only once that I 
remember. 

Q. Did you ever deliver any currency to any- 
one else [247] to deliver to Mr. Factor? 

A. To the best of my recollection, I never han- 
dled currency. Even if there was currency, I would 
go with my brother. I remember going with my 
brother to the printer’s, but I didn’t actually handle 
it. 

Q. Now, we have stipulated in evidence here, 
some drafts that—Strike that, please. 

I think I should get this more specific. 

Mrs. Lord, I show you a draft which has been 
marked Exhibit 31. It is drawn on the Guarantee 
Trust Company in the sum of $10,000, and it is pay- 
able to Miss C. Pitts. I will ask if that is your en- 
dorsement on the back? 

A. This is a New York check? 

Q. It is a draft on a New York Bank. Is that 
your signature? A. Yes. 
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Q. Is that money that you turned over to Mr. 
Factor? 

A. It says here “Pay to the order of Milton 
Page.” 

Q. Would that be at Mr. Factor’s request? 

A. It must be, but Milton Page, I don’t remem- 
ber—or it could have been Mr. Factor’s or Mr. 
Berman’s. If Mr. Factor wasn’t in New York at 
the time—this was when—March 19 what? 

The Court: It was stipulated that it was. 

Mr. Sher: Yes, this was stipulated. I wanted to 
develop [248] one question as a result of this. 

Q. (By Mr. Sher): Now, here is another draft 
in the sum of $25,000, dated March 24, payable to 
Miss Camille Pitts, which we agree was paid for 
Mr. Factor’s benefit. I take it this is your endorse- 
ment on the back? AL Yes. 

Q. Now, to the extent that there were any funds 
transferred through you for Mr. Factor’s benefit, is 
it fair to say that they took this form generally, a 
draft, money orders? A. Yes. 

Q. No currency? A. No currency, no. 

Mr. Sher: Would you get out number 121, dated 
August 2, 1935? Will you mark this, please? 

Q. (By Mr. Sher) : Now, Mrs. Lord, I show 
you a check payable to currency, drawn on the 
Bank of Toronto, on August 2, 1935. It has been 
marked Petitioner’s Exhibit 33. It is signed Ca- 
mille Hansen. Will you look at that signature, and 
tell me whether that is your signature ? 

A. Yes. I was married to a man by the name of 
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Hansen. At the time I was married to him was 
when I was with Stein-Brennan. My married name 
was Camille Hansen. 

Q. And then you were separated? [249] 

A. Yes, and then I used my maiden name. 

Q. These checks were signed Camille Hansen. 
Did you use the two names interchangeably at 
times? 

A. Were there many of these Hansen checks? 

Q. There are quite a few. 

A. (No response.) 

Q. In any event, there is no question but what 
that is your signature? 

A. No; that is my signature. 

Q. And if you signed the checks that way, you 
must have been using the names of Hansen? 

A. Yes. 

Q. You have since remarried a man named 
Lord ? A. Yes. 

Q. And your present name is Camille Lord? 

A. Yes. 

Q. According to the stipulation that we have 
filed, on January 18, 1936—this is in paragraph 
12(a) of the stipulation—there was deposited in the 
bank account of Montray in Montreal, a check made 
out by you, signed “Camille Hansen,” in the sum of 
$1300. It has been agreed that that was money 
that was advanced to Montray by or on behalf of 
Mr. Factor. 

Now could you tell us what bank this check was 
drawn on, or what the source of these funds is? 
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A. I don’t understand. You say I deposited a 
check [250] in Montray—— 

Q. You signed the check. 

A. Out of Montray? 

Q. No, out of some bank apparently in America, 
which was deposited in Montray. Did you know 
anything about that? Would you have any recol- 
lection of it at all? 

A. Was it before these other checks you gave 
me? 

Q. No, this was after. June 18, 1936, and July 
8, 1936. If you don’t remember, that is all right. 
I just wondered if you had any recollection as to 
the source of those funds. 

A. No, I don’t remember them. 

Q. On September 30, 1936, $2500 was wired 
from Montreal, to Clarice Berger, in New York. 
Do you know who Clarice Berger is? 

A. I never heard of her. 

May I ask a question? Did I start using the name 
of Hansen after my brother went there, or before 
or about the same time? 

Q. As far as I can find, the first check you signed 
is dated July 29, 1935. The first endorsement by 
your brother appears to be November 12, 1935. 
Does that help you? A. No. 

Q. Now, there was a series of money transfers 
to you from Canada in the month of October, 1936. 
$1125, October 23; [251] $1,000, October 28: $500, 
November 4, and $200, November 10th. 

A. What year was that? 
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Q. 1936. Do you have any recollection about 
those instances? | 

A. Do any of those dates jibe with that first 
date which you showed me at the Lake Shore? I 
don’t recall whether I was in New York or Chicago 
at the time. 

Q. Idon’t know anything more about it. Do you 
know anything about it? 

A. I would like to check those dates against that 
Lake Shore bank. 

Q. No, this is long after the Lake Shore. 

Now, what was your salary during this period? 

A. $45 a week. 

Q. You were working for Mr. Factor? 

A. I was paid by Mr. Factor. 

Q. And what about your expenses? Were your 
expenses paid by Montray or by Mr. Factor? 

A. Only if I was traveling, you know, back and 
forth, but while I was living in New York, my ex- 
pepses weren’t paid. But if I was going to Mon- 
treal, then they were paid there, you see. 

Q. Did you have any profit-sharing interest in 
the operation ? 

A. No. In fact, I knew very little about it after 
it got under way. [252] 

Mr. Sher: You may examine. 


Cross Examination 
Q. (By Mr. Donoghue): What were your duties 
with Montray Financial, Miss Pitts? 
A. I didn’t specifically start out with any duties. 
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When I was working for Mr. Factor, as I explained, 
I was handling all of his personal accounting mat- 
ters. In the course of business, this Montray thing 
must have opened up, and he asked me to go to Can- 
ada to Mr. Shulman’s office, with Mr. Berman, with 
some papers. Now, this was not a set program. At 
the time I think he just asked me to go up there. I 
don’t think it was definitely understood that I was 
going to be a permanent part of Montray. In fact, 
I went up there and then I came back and I think 
I just went up there when they needed someone 
to go up there with funds and sort of start the rec- 
ords in the office. 


Q. Before you went up to Montreal, did you 
have any conversation with Mr. Factor as to the 


nature of your duties, what they would be up there? 
A. I don’t quite remember except that this com- 
pany was being formed, and he asked me if I would 
go up. 
Q. Did he tell you what you were to do after 
you arrived ? 


A. I was just to wait for instructions. I mean, 
so far [253] telling me to open books—I mean he 
just left that part of it to me. He didn’t instruct 
me on procedures of any kind. I had nothing to 
do with the hiring of people or making any—if 
there was a meeting at the lawyer’s office, if it was 
at his instructions—— 


Q. Who did hire the employees which Montray 
had? 
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A. Either Mr. Berman, Mr. Shulman, or Mr. 
Factor. Now that I couldn’t—— 

Q. Would that be true with respect to Gold 
Underwriters also? 

A. I don’t know whether I—was I active in any 
part of Gold Underwriters? 

Q. I am asking you if you were. 

A. Well, I have heard the name sometimes, but 
I really couldn’t be sure about it. I have heard 
people discussing it, but—you see, my brother came 
into the picture because I said I didn’t want to go 
back and forth. That is how he entered the pic- 
ture, and we decided he would take over. 

Q. Well, do you remember going to Montreal, 
Canada, on or about July 3 or 4, 1935, with Mr. 
Berman and Mr. Lehman? 

A. Yes, I remember Mr. Lehman was a co- 
worker of mine at Steins, so I knew him from be- 
fore. 

Q. That was the second trip you made to Mon- 
treal? 

A. Yes, because he was not present at the first. 

Q. And after arriving in Montreal, how long 
did you [254] stay, Miss Pitts? At that time? 

A. Imay have stayed several weeks. Maybe not 
as long as that. 

Q. Can you remember where the office of Mon- 
tray Finance Company was, at that time? 


A. It wasn’t very far from the hotel where I _ 
stayed, but I couldn’t tell you the street. 
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Q. Was it in the Dominion Square Building in 
Montreal ? 

A. That sounds familiar to me, but I wouldn’t 
swear to it. It was very close to the vicinity where 
I lived. 

Q. And at that time when you went up there, 
who was the president of Montray? 

A. It seems to me it was Mr. Goulding. 

Q. Mr. Goulding? A. Goldstein. 

Q. Was Victor Lehman ever president of Mon- 
tray? 

A. I think after Mr. Goldstein left that either 
Mr. Lehman—— 

Q. Well, we have stipulated, Miss Pitts, that 
certain checks were signed by Victor Lehman as 
president of Montray. The first check is dated 
July 11, 1934. Was he not the first president of 
Montray ? A. He must have been. 

Q. Were you an officer of Montray, Miss Pitts? 

A. I think I was one of the—I think that is one 
of [255] the reasons I was in it. I think I started 
out being secretary-treasurer, or—— 

Q. Yes. 

A. You see, I had been secretary-treasurer of 
the other companies Mr. Factor had had in his trad- 
ing. He had several. 

Q. Do you know what salary Mr. Victor Leh- 
man received? 

A. No, I don’t remember. I don’t even remem- 
ber the salary my brother was earning. 
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Q. Now in July, 1935, was a Mr. McMartin an 
officer of Montray? 

A. I recall being told he was. I didn’t know 
whether his name was Martin or McMartin. 

Q. Who was Mr. McMartin? 

A. To the best of my recollection he did the 
same type of work that Larry Eastman did. 

Q. He was a writer, as you described him. 

A. I think that is it. 

Q. Did he do any writing for Montray? 

A. I couldn’t tell you. 

Q. What were Victor Lehman’s duties up in 
Montreal during the time he was there? 

A. I would say they were more or less the same. 
He got instructions on how to carry out the duties 
that had to be performed in the office, but I think 
his instructions came from the same source as 
mine did, as did my brother’s or any [256] one else 
up there. 

Q. And what source is that? 

A. Either through Mr. Berman, Mr. Factor, or 
Mr. Shulman. 

Q. Did you give Mr. Lehman any instructions as 
to what he should do? 

A. If I did, they came from Mr. Factor, Mr. 
Shulman, or Mr. Berman, whoever I was in touch 
with at the time. Sometimes, I would be with Mr. 
Berman, or I was in Mr. Shulman’s office, or I 
might have been telephoned from New York. 
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Q. Now, during the time when you were in Mon- 
treal, did you ever receive telephone calls from Mr. 
Factor—I mean, beginning in this period of July, 
1935? | 

A. I don’t think there were very many. 

Q. Can you remember what was discussed in any 
of those [257] telephone calls? 

A. Most of the time it was about papers, or 
meeting with Mr. Shulman, because this was all in 
the early stages of the formation of his company, 
and it had to do with meeting with the lawyers, and 
not so much the activities in the office. It was a 
little later that the activities with the stamps came 
up, or the lists of the printers, but in the early 
stages it was instructions about working with the 
lawyers. 

Q. Did Mr. Factor telephone you at any time 
while you were in Montreal, and request you to 
make drawings from the company for his benefit? 
For Montray? 

A. I don’t remember his ever asking me to draw 
money to bring back to him. 

Q. I don’t mean necessarily to bring it back 
personally. 

A. He probably gave me instructions to have 
moneys drawn, or draw money for some purpose. 

Q. Like what? 

A. Issuing the checks to Mr. Shulman, or checks 
for the stamps or the printer, but I can’t swear—I 
definitely got some instructions because the checks 
were drawn. 
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Q. Did you ever draw checks that you knew 
were not for the expenses of the business? 

A. By that would you mean checks that would 
have to be paid to Mr. Spearman? 

Q. No. That would be an expense of the busi- 
ness, ordinarily. [258] 

Did he make requests for withdrawals of money 
from Montray, at any time to you over the tele- 
phone? 

A. Why, yes. For these specific purposes. 

Q. I mean for his personal benefit. I don’t 
mean for stamps. 

A. I say, I don’t recall any moneys that he 
asked me to draw for him. It seems I was always 
bringing money there instead of taking any back. 

Q. Miss Pitts, it has been stipulated with re- 
spect to check 237 of Montray, dated March 19, 
1936, in the sum of $10,000.20, that Montray’s check 
in the above amount was drawn on the Bank of 
Toronto, signed by M. Goldstein, payable to cur- 
rency, and endorsed by Louis Pitts. On the same 
date the Bank of Toronto drew a draft on the 
Guaranty Trust Company of New York payable to 
C. Pitts, for $10,000. The draft was endorsed by 
C. Pitts, “Pay to the order of Milton Page.” 

Now, who instructed you to have that check 
drawn ? 

A. Well, now, was I in Montreal at the time that 
was transacted? If I endorsed it and turned it over 
to Milton Page, then I must have been in New 
York. So was the check sent to me in New York? 
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Q. Iam asking you. I don’t know. 

Mr. Sher: I think that is what the stipulation 
clearly implies. 

The Witness: If I was in New York, then I 
didn’t issue [259] the instructions for the check. 
But if I was in New York and the check was 
handed to me for endorsement to Milton Page, then 
I was following instructions for the endorsement of 
the check. 

Q. (By Mr. Donoghue): Now, the next check, 
Miss Pitts, is check 230, March 24, 1936, $25,078.19. 
It has been stipulated with reference to that check 
in the above amount was drawn on the Bank of 
Toronto, signed by M. Goldstein, payable to cur- 
rency, and endorsed by Louis Pitts. On the same 
date, the Bank of Toronto drew a draft on the 
Guaranty Trust Company of New York, payable to 
Camille Pitts for $25,000. The draft is endorsed by 
‘Camille Pitts, and then by J. 8. Bache, and Com- 
pany. Did you receive—— 

A. Is that J. S. Bache Company of New York? 

Q. Yes. Did you receive any instructions from 
Mr. Factor to have a Montray check drawn in this 
instance ? 

A. I don’t recall having that done. 

Q. Well, were there any instances where Mr. 
Factor communicated with you and instructed you 
to draw checks—— 

A. If I was up in Montreal, yes; but if I was in 
New York, I don’t recall his instructing me to in- 
struct Montreal to draw checks. 
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Q. Was there any occasion in the years 1935- 
1936, or 1937, when you were in Montreal, and you 
received a telephone [260] call from Mr. Factor, 
instructing you to withdraw funds from Montray 
which were not to be used for the specific expenses 
of that business? 

A. Well, if I was in Montreal, and a check was 
drawn, let’s say, for $25,000, and it was taken over 
to the bank and currency was gotten for it, and it 
was for Mr. Factor’s purpose, I could have very 
well brought the currency back, couldn’t I? 

Q. Did you? 

A. Well, I didn’t, if the check was made out to 
me, then instructions must have come from Mr. Fac- 
tor, to someone else. 

Q. In these telephone calls you may have re- 
ceived from Mr. Factor while you were in Montreal, 
what did he tell you to do, if anything, in any of 
these calls? 

A. He might have told me to have the then offi- 
cers of the company—if I was an officer—to have a 
check drawn. If it was to go to Mr. Shulman or 
Mr. Spearman, or any other activities involved, he 
would give me instructions on those payments. They 
didn’t all come from Mr. Factor. Some of them 
came from Mr. Berman, or Mr. Shulman. There 
were many times when he talked with Mr. Shulman 
and then Mr. Shulman would relay messages to me. 

Q. It has been stipulated with respect to check 
122, dated August 2, 1935, in the amount of [261] 
$4,512.37, that Montray’s check in the above amount 
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was drawn on the Bank of Toronto, signed by Ca- 
mille Hansen, and payable to the Bank of Toronto 
on the same date the Bank of Toronto drew a draft 
on Guaranty Trust Company of New York for 
$4,500. Payable to Harry Crane. This draft is en- 
dorsed in the name of Harry Crane and by Kat. 

The Petitioner agrees that the sum of $4,500 was 
paid to him or for his benefit. 

Did Mr. Factor instruct you to draw Montray’s 
check at that time? 

A. And I was in Montreal at the time? 

Q. Yes. A. Then he must have. 

Q. Were there other occasions where Mr. Factor 
did that? , 

A. I remember no specific occasion. The instrue- 
tions on that one must have come from Mr. Factor, 
Mr. Shulman, or Mr. Berman. I couldn’t tell you 
whether Mr. Factor, Mr. Berman or Mr. Shulman 
gave me the instructions. There are only three peo- 
ple who could have instructed me to draw [262] 
money. 

* eee He 

Q. (By Mr. Donoghue): Will you read what we 
have stipulated with respect to check 119? 

A. I have read that. 

Q. Now, I want to ask, did Mr. Factor instruct 
you to draw Montray’s check No. 119 dated July 29, 
1935? 

A. Well, I just told you, I don’t remember. 
Someone gave me instructions to draw that check. 
It was one of three people. 
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Q. Now, Miss Pitts, what records did Montray 
Finance keep during the period when it was in 
operation ? 

A. It was a record of cash receipts and disburse- 
ments. A sort of a journal. 

Q. <A cash journal? A. Yes. 

Q. And can you tell the Court who kept that 
record ? A. I started to keep it. 

Q. And after you stopped keeping it, who kept 
it? A. My young brother. 

Q. And did he keep it under your supervision 
and direction ? 

A. Not under my supervision and direction. He 
would make the entries, and if I came in at the end 
of the month, or after the end of the month, I went 
over the checkbook, [263] and reconciled the bank 
with his entries, because he was not a bookkeeper. 

Q. Did you find that the entries as made by your 
brother were correct? 

A. They tallied with the check stubs. 

Q. And the bank statements? 

A. And the bank statements, yes. 

Q. Now, other than the eash journal, check 
stubs, cancelled checks, and bank statements, did 
Montray Finance have any other records? 

A. If there were, I never saw them. 

Q. Montray had no general ledger, did they ? 

A. I don’t know. I didn’t start any. 

Q. You never saw one, did you? A. No. 

Q. Did Montray have any journal other than the 
cash journal to which you have referred ? 
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A. No. You see, I started it. I assumed whoever 
was taking over the business would follow through 
on that, because that wasn’t part of my responsi- 
bility. 

Q. What wasn’t part of your responsibility? 

A. Starting any records. I just started those 
more or less as my recording of what had transpired 
while I was there. 

Q. You were up there, weren’t you, to protect 
Mr. Factor’s interests? [264] 

A. Well, Mr. Factor never said to me, “I am 
sending you up there to protect my interests.” He 
sent me up there to perform certain duties, and 
in performing them, I felt that that was part of 
my protecting his interests, to record the moneys 
that I had handled. 

Q. In other words, you were trying to keep 
track of the receipts and disbursements of Montray ? 

A. That is right, yes. Without anyone ordering 
me to do it. So that is why there wasn’t any—not 
a journal, a ledger. I mean ordinarily, for keeping 
a complete set of books, you would have a journal 
and a ledger. 

Q. And you wanted to keep an accurate record, 
did you not, of the receipts and disbursements? 

A. Of the money that I had been sort of ac- 
countable for. After all, when people tell you to 
draw large amounts in checks, and you are asked 
to show what you did with moneys, you want to 
have a record. I wanted to have a record of these 


transactions. 
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Q. Now, was it one of your duties in Montray 
to keep track then of the cash receipts and dis- 
bursements? Was that one of your duties, as you 
understood them? 

A. As I tried to explain, it wasn’t a duty Mr. 
Factor asked me to perform. It was a duty that I 
started the journal to keep track of moneys that I 
was sort of responsible for, that I had spent. It was 
not an accounting—I was not up [265] there as an 
accountant or as a specialist, you know, in keeping 
books. 

Q. Do you have any training in accounting, Miss 
Pitts? 

A. Just what I learned through my association 
with Steins. 

Q. For how many years were you employed by 
them ? A. About eight years. 

Q. Did you take any accounting subjects in any 
school ? 

A. Yes, I went to the Stock Exchange school, 
and worked with a public accountant for four years; 
a tax attorney. He was their attorney, and that is 
where I got my basic training. But I am not an 
accountant. 

Q. You mean you are not a certified publie¢ ac- 
countant. 

A. Iam not a certified public accountant. 

Q. But you are an accountant, are you not? 

A. I don’t know that you would call me an ac- 
countant. 

Q. What records did Gold Underwriters have? 
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A. I don’t remember any of their records, at all. 

Q. Well, you know they had cancelled checks, do 
you not? 

A. Are there any of my reconciliations for 
them? If there are, then I handled them, but if not, 
I wasn’t too familiar with their operations. [266] 
* eet & 

Q. (By Mr. Donoghue): Miss Pitts, I show you 
Respondent’s Exhibit E for identification, and ask 
you to tell the Court what that is. 

A. This is the record I kept of all transactions 
that went through the Montray Finance Corpora- 
tion. [267] 


eee ete & 


Page 49, all of Louis’, with the bank reconcilia- 


tion which Louis made. 

The next page starting June 2nd, Louis’ entries. 

Page 51, Louis’ entries. Also his reconciliation at 
the end of the month. 

The next page, not numbered, July 3, Louis’ en- 
tries. 

Page 53, Louis’ entries, and his reconciliation. 

A blank page, starting with August 6, his recon- 
ciliation. 

Page 55, all of Louis’ with the reconciliation. 

Page 57, Louis’. 

Q. In which column, Miss Pitts, are the cash re- 
ceipts shown, in the journal? 

A. They are in the lefthand column. 
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Q. And which column are the cash disbursements 
shown ? A. In the righthand column. 

Q. Will you tell the Court the practice you fol- 
lowed in keeping that journal? 

A. I no doubt took the checkbook and copied 
the information given on the check stub, listed the 
checks drawn, and all information that was written 
on the checks. 

Q. Are the explanations given in Respondent’s 
Exhibit E for identification taken from the check 
stubs? 

A. That is the only place that I would have 
gotten them from, yes. 

Q. Now, how soon after a check was issued 
would you enter it in the eash journal? [269] 

A. It depended on whether I was there at the 
time. If I was there and I was in the office, I may 
have entered them as they came up, but that isn’t 
usually my practice in keeping records. I don’t 
always enter the transactions as they appear. 

Q. What do you mean, you don’t enter them as 
they appear? 

A. I might wait until the end of the month, and 
make the entries. 

Q. Make your entries at the end of the month? 

A. Yes. 

Q. Would you ever make any entries more than 
15 days after the month in which a check will be 
issued ? 

A. That T couldn’t recall. It could be very pos- 
sible. I have been known to make all of my entries 
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after I got even the bank statement, because this 
is really for purposes of keeping records, and you 
know isn’t of importance for the doing of daily 
business. I may have done it at any time. 

Q. You may have made all entries then for one 
month at the end of the month, is that right? After 
receiving the bank statement? 

A. Yes, but I may have done them for every day 
that I was there. 

Q. You would reconcile the entries with the 
bank statement, would you not? [270] 

A. Yes. You see where Louis kept them, he 
may have kept them every day, and then when I 
went in—now, I might not have come in there ex- 
actly at the end of the month. It could have been 
five days later, and reconciled his figures with the 
bank statement. 

Q. What do you mean by reconciling the figures 
at the end of the month? 

A. Checking the moneys in and out, that they 
balanced with what was in the bank. Let’s say that 
the entries I made showed $31,000—$945 involved— 
that showed that I had at that point found there 
was $225 in the bank. I found there were two out- 
standing checks which jibed with the $270 that was 
in the bank at the end of the month. 

That was the only way I had to check that the 
checks were entered correctly. 

Q. And did you make such a reconciliation at 
the end of each month in the cash journal ? 

A. Up until the point where I designated that 
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Louis.was keeping them, I did them. I notice he 
started to do them in April. I taught him how to 
do it. I mean, he seemed to be very thorough in his 
entries. 

Q. Did you find any errors in the entries made 
by Louis? 

A. If you will notice here, where I found sev- 
eral errors, there was a check that was voided, and 
something left [271] out, you see. I discovered it 
because without taking into account those items, I 
wouldn’t balance, and I would have to find out 
where the omission was. 

Q. Did you balance as of the end of each month 
in that cash journal, Miss Pitts? 

A. It may not have been exactly at the end of 
the month. It may have been two days, a week, it 
could be ten days. You can balance your bank, if 
you are not particularly interested at any time. 

Q. Now, were the entries in the cash book 
made as a memorandum of the transactions shown 
therein ? 

A. They were made as a check to record—I was 
involved in this, I had been in the habit of keeping 
track of all my transactions that I had to do—it is 
a habit of mine to keep track of figures. At Steins, 
at firms I have worked with. It just became auto- 
matic for me to set up this system of keeping track 
of moneys that were available at the time. 

You see, if I had nothing to do with $18,000 or 
$4,000, I wanted to be able to prove at some later 
date that this is where that money went. 
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The only way is, if you can record and show the 
reconciliation. [272] 

* eee 

Q. (By Mr. Donoghue): Are there any errors 
in Respondent’s Exhibit E for identification ? 

A. Well, if I had found any errors, I would 
have made changes, and if you will notice on this, 
there were no changes in the entries. If I had in- 
structions to do these things, there would be no 
one else who could state that these were correct or 
incorrect. I would be the only one at this time. 
Now, that is too long ago for me to— 

Q. At the time, back in 1935 and 1936, did you 
believe that the entries in Respondent’s Exhibit E 
for identification were true—— 

A. I was satisfied when I ruled off my pages and 
said, “Balanced at such and such a date,” I was 
satisfied that this [273] completed the transaction 
through August, ’35, and that there were no dis- 
crepancies. 

Q. No discrepancies, and that the transactions 
in Respondent’s Exhibit E for identification were 
accurately recorded. A. Yes. 

Q. Were you satisfied of that? 

A. Yes. This also satisfies that there were no 
errors made by the bank in charging or crediting 
amounts to the account. 

Mr. Donoghue: I offer in evidence Respondent’s 
Exhibit E for identification. 


+ ee He & 
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Mr. Sher: ‘Is there anybody else’s handwriting on 
this exhibit, that is, besides yours and your broth- 
er’s? A. No. I went through it thoroughly. 

Q. Do you know when your brother made these 
entries in this account? 

The Witness: J—— 

Mr. Sher: I mean how soon after the event he 
made these entries; do you know that? 

The Witness: I would say he probably kept them 
daily, because it is much easier, if you are right 
there to make [274] as they come up at the end 
of the day. But it is very possible that he could 
have made them two or three days after they hap- 
pened. 

The function of a journal is to record the check- 
ing account so at the end of the month you don’t 
have to go through the whole checkbook and write 
it at one time. There is no law about when to record 
your entries. 

Mr. Sher: Your Honor, I have no objection to 
the receipt of this in evidence insofar as this wit- 
ness kept the records. That is, her own records, I 
think, are identified. I don’t think the records kept 
by her brother are—— 

The Witness: These are not records that I 
was—— 

Mr. Sher: Just one moment. I don’t think the 
records kept by her brother have been properly 
identified. As to those, I enter objection. 

The Court: She has identified her brother’s 
handwriting. 
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Mr. Sher: That is correct. 

The Court: Overruled. The exhibit will be ad- 
mitted. [275] 

(Whereupon, the document marked Respond- 
ent’s Exhibit E for identification, was received.) 
[See Book of Exhibits.] 
* ee & & 

Q. (By Mr. Donoghue): Miss Pitts, I refer you 
to Respondent’s Exhibit E, in evidence, and I ask - 
you to read the explanation given for check 113. 

A. “Lee Gordon Exchange Account, H. Crane, 
$2,500.” 

Q. Did you receive any instructions from anyone 
as to the making of that entry, if you can recall? 

A. IfI made the entry and drew the check, then 
I must have been instructed by someone to make it. 

Q. To make the entry that way? 

A. Yes. The entry appeared in the check book 
in that fashion, so I recorded it just as it was in 
the check book. 

Q. Will you read the explanation for check—— 

A. “Exchange account H. Crane, $2,500.” Now, 
there is $4.75—the exchange is $4.75 and the amount 
is $2,500. 

Q. Now, will you read the entry for check 8, 
September 24, 1935, please, Miss Pitts? 

A. “Currency, H. Crane.” 

For check No. 12, September 30, 1935. 
“Harry Crane, $5,000.” 

And check No. 27, dated October 10, 1935. 
“Currency, J. Richards. $5,000.” 
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Do you know who J. Richards i is, Miss Pitts? 

Today, I know who J. Richards is. 

Who is he? [276] 

Mr. Factor. 

Mr. Factor is J. Richards? 

Yes. I don’t know whether I knew at the 
Ss I drew it. I mean, I don’t recall, but you 
showed me some checks and I looked on the back, 
and I recognized Mr. Factor’s signature. 

Q. Now, will you read the explanation for check 
31, please? 

A. “Currency, J. Richards.” 

Q. And for check 38? 

A. “Currency,” it says, “H. C. J. Richards.” 
The “H. C.” I would say meant Harry Crane, and 
I have a dash, “J. Richards.” Now, there was some 
association. That was for $1,020. 

Q. Now, will you read the explanation for check 
46, please? 

A. “Currency. H. Crane.” 

And check No. 49, please. 

“Currency. H. C. $2,000.” 

And that “H. C.” means Harry Crane to you? 
That is all “H. C.” could mean to me. 
Now, check 52, please. 

“Currency.” 

Check number 63? 

“Currency. H. C.” 

Check 64? 

“Currency. H. ©.” [277] 

No. 65? A. “Currency, H. C.” 


PPOPOPOPOPO 
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Q. Check No. 83? 
A. This is Louis’ writing. “Currency H. C. 
$534.” 
Q. For check No. 86? 
A. “Currency.” That looks like “N. Y.” 
Q. What does “N. Y.” mean? 
A. That would mean New York, $1,500. 
Q. Check No. 91? 
A. “Currency.” I don’t know what that little 
thing stands for. It looks like a “Y.” 
And check No. 103? 
“Currency. H. C. $1,000.” 
Check No. 100? 
“Currency, H. C. $1,010.” 
Check 109? 


“Currency. $1,011.” 

Now, turning to the year 1936, will you read 
the explanation in that cash journal for check No. 
120? A. “Currency. H. C. $1,000.” 

Check No. 126? 
That just states “currency.” 
Check No. 140? 


That states “currency,” with a “Y.” 
Does that say currency, No. 1? [278] 

I don’t believe so. That looks like a “Y.” 
Check No. 141? 

That is “Currency, No. 2.” 

Check No. 159? 

That is “Currency, $2,500.” 

Check 174? A. “Currency. B. B.” 


OPOoOPOoOPpoPpoPpe 
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Q. What does “B. B.” stand for? Would that be 
Bill Barkley, or Bill Bleet? 

That I couldn’t tell you. 

Check No. 175? 

That is “currency, No. 3, $8,000.” 

Check No. 182? 

That is No. 1. $2,000. 

Who is No. 1? 

That I couldn’t tell you. You asked me the 
ie day, and the only thing I tould think that it 
was, was—as I said, there was a great deal of 
printing, and I noticed that No. 3, that $8,000, and 
No. 3 has $22, and No. 3 has 2.50, so that it is very 
possible that No. 3 has had something to do with 
printing and No. 2 had something to do with ex- 
penses, but that would just be guessing. 

Q. You don’t know what No. 1 refers to in the 
cash journal? 

A. No. If I ever knew, I have completely for- 
gotten. [279] 
Check No. 185? 
“Currency No. 1. $5,100.” 
Check No. 186? 
“No. 2, $400.” 
Check 186? A. $3,000. 
Check 188? 
“Currency No. 2, $400.” 
Check 189 ? 
“Cash.” That is $1,000. I can’t see that word. 
It a to be—— 

r. Sher: I can’t hear you. 


& 


POPOOPOD 
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The Witness: “Currency, cash,” it is blurred. I 
can’t see it. Some of these photostatic things are 
a little dim. 

(By Mr. Donoghue): Check No. 190? 

“Currency No. 1. $1,000.” 

Check No. 191? 

“Currency No. 2 account.” 

How much? A. $1,200. 

Sixteen hundred, isn’t it? 

Twelve hundred. 

Check No. 192? 

“Currency No. 1, $1,800.” [280] 

And check No. 199? 

“Currency No. 1, $7,800.” 

And No. 200? 

What was the other check? 

No. 199. 

That is 200. That is fifty-two fifty. 

On check 199, doesn’t that say “currency No. 
A. Yes. 

What about check No. 200? 

That also says “currency No. 1.” 

What is the entry for check 197? 

That is “currency No. 1, $8,006.” 

Mr. Factor has conceded that he received that 

check, the proceeds of that check. 

A. I notice there are several checks that I have 
called that have odd amounts. It would seem the 
checks that he would have gotten if he got any, 
would have wire charges. That is other amounts 
that I have called to you are round amounts, and 
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it appears that they have just—you know, if they 
came to New York, we would all have wire charges 
on them. There were several of them that I called, 
but not many of them. 

Q. Mr. Factor has agreed to receiving check 197 : 
and you just read the entry on that did you not? 
“Currency No. 1”? [281] A. Yes. 

Q. Does that refresh your memory as to who 
No. 1 was? 

A. No. I may even have had a thorough expla- 
nation of it, but I don’t. remember now. Do you 
have photostats of all these checks, who they were 
endorsed by? 

Q. Oh, surely. What is the entry for check No. 
235? 

A. “Currency $3,040.” And that says No. 1. That 
odd amount looks like it could be wire charges. 

Q. Check No. 239? 

A. That is $7,005.12. 

Q. Currency No. 1? A. No.1. 

Q. Check No. 252? 

A. That says “currency No. 1.” “No. 2”—that is 
a combination of two accounts. $5,434.58. 

Q. Check No. 263? 

A. That is also currency No. 1 No—I guess 
that is bank charges. That is $13,097.21. 

Q. And it is “currency No. 1”? A. Yes. 

Q. Check No. 265? 

A. That is currency No. 1 for $1,000. 

Now, here is something I would like to point out. 
They are both No. 1, they are both the same day. 
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Now, why would one check—if Mr. Factor got those 
checks, why would they [282] have two checks on 
the same day? 

Mr. Donoghue: I move that all that be stricken, 
if your Honor please, as not responsive. 

The Court: I think you are asking the witness 
to do a little theorizing. 

The Witness: In several instances I see that, so 
that definitely No. 1 must have some other explana- 
tion than that Mr. Factor got these checks. There 
are checks that I have called out here as No. 1 that 
have odd amounts, which appear to be bank charges. 
There are some of them that don’t. 

Now, if the checks went to Mr. Factor, and he 


was in New York, and it was sent to him, there 
would always be a bank charge, wouldn’t there? 

Q. (By Mr. Donoghue): I don’t know how the 
transactions were handled. 


A. Here is one that definitely shows two, there 
were two accounts, both No. 1, and they are not 
the same type of—the bank certainly would not 
charge on one and not on the other, if Mr. Factor 
got this money. And all the way through this I 
have noticed that. So there must have been some 
explanation of No. 1, aside from the fact that Mr. 
Factor got this money. And if No. 1 indicates that 
Mr. Factor got that money, I am sure I would have 
remembered it. 


Q. You are pretty friendly to Mr. Factor, aren’t 
you, Miss Pitts? [283] 
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A. Well, I have worked for him. I have known 
him. If you are trying to establish that he got 
money that he didn’t, I feel that I owe it to him 
to—if I see something that isn’t so, I would like 
to point it out. I am not being unfair about it. 

The Court: Proceed with your questions. 

Q. (By Mr. Donoghue): Check No. 268, please? 

A. Account No. 1, $500. 

Q. Check No. 269? 

A. $500, Account—on the same date. 

Q. I just want the entry first for 269. 

A. You have called me the numbers, but you 
haven’t called me the dates, and in most cases they 
are on the same date. There are two items, Cur- 
rency No. 1, both on the same date, and both are 
$500, and both charged to account No. 1. 

Q. Check No. 278? 

A. On the 11th of May—this is blurred, but it 
looks like $775. You can’t see it. It is blurred. 

Q. Check 281? 

A. Now, this amount is on the 18th day of May, 
for $15,287.92. 

And what is the entry for that? 

The entry is No. 1. 

Check No. 297? 

That is June 12, for $5,000. [284] 

What is the explanation? 

No explanation. 

Now check 308? 

308. Currency. No explanation; for $1,500. 
Check No. 314? 


OPOPOPOPSO 
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A. On June 20, Account No. 1. It looks like it 
could be $10,000. 

Q. $15,000. 

A. $15,000. No bank charges on all of these 
amounts. | 

Q. Check No. 315? 

A. 315 is currency. It looks like there was some- 
thing written there, but it is blurred out. That figure 
is blurred out. Something like $500-and-some, or—— 

It is $500. ! 

510, it looks like. 

Check 331? 

Currency, with no explanation, for $5,010. 
. Check No. 344? 

A. This is currency to the Bank of Toronto, for 
$15,025. 

Q. Check No. 352? 

A. That is for currency, with no explanation, for 
$24,000. | 

Q. Check No. 383? 

A. 383 was with no explanation for $1,009. [285] 

Q. Now, I want to refer you to an entry dated 
July 19, “Paul D. Martel, account H. Crane, $6,250.” 

Can you tell the Court what that was paid for, 
if you know? 

A. Well, that was the name of a man I was try- 
ing to remember the other day—I could be wrong, 
but was he involved with Mr. Spearman, was a part 
of that thing? 

Q. Yes, he was. 

A. And it seems to me that—was Mr. Crane’s 
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name used in connection with the payment of any 
of those shares? Because I don’t remember. The 
fact that I have Harry Crane’s name after that, 
and they got $6,200, that Mr. Crane must have en- 
tered into the picture somehow, with Mr. Martel. 
And I remember Mr. Martel in connection with Mr. 
Spearman but I could be wrong. 

Q. You testified that Mr. Factor, or Montray 
paid $10,000, approximately, in the second payment 
which they made to Mr. Martel and his associates. 

Now, does that refresh your recollection ? 

A. Did I say—— 3 

Q. Yes. A. I said four—— 

The Court: She testified she paid some large 
sum and she thought it was around $10,000. [286] 

The Witness: I also said I could have been 
wrong. 

Q. (By Mr. Donoghue): Does that refresh your 
memory as to the amount that was paid, after read- 
ing that entry? 

A. That amount paid was that paid through this 
account. 

Q. You are testifying about the payment which 
was made before Montray was organized ? 

A. Yes. That is maybe where the discrepancy is, 
because when I went to New York with the first 
check I am pretty certain, when I went to Mr. Shul- 
man’s office, Mr. Spearman was there, and it seems 
to me there was a man, Mr. Martel—The other 
day I said I thought there was another name in- 
volved, and I think that is it. This company was 
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not formed when I made my first visit, and turned 
over the first money in the presence of Mr. Shul- 
man. 

Q. Did you receive any instructions from anyone 
with respect to the entries you have just read off, 
Miss Pitts? 

A. No, I explained to you that it had been a 
habit of mine. When I was working for Mr. Factor, 
many times he would give me $1,000 to—he was in 
litigation, and he wouldn’t be available, and I found 
that I always made a practice of recording all 
moneys that went through my account, and I would 
give it to him. He never asked me to, but it was 
just part of my policy, as an employee. 

Q. You didn’t receive any instructions from any- 
one? [287] 

A. No. If I didn’t do it, he may have—he may 
have expected me to, but I was never instructed in 
what manner to keep the records. 

Q. Now, Miss Pitts, did you receive any com- 
pensation during the years 1935, ’36 and 37, other 
than your salary of $45 a week? 

A. J may have received traveling expenses, but 
Mr. Factor was never—you know, he didn’t pin it 
down, he might send $200 to cover my expenses 
for a trip, and there was a time there where I was 
behind in salary, he might send me a check for $300, 
which might not even cover the amount of salary 
that I had coming. But because I might have had 
something left over from an expense check, I never 
quibbled about it. And at that time, to the best of 
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my recollection, Mr. Factor did not have any money. 

Q. What time are you talking about now? 

A. Jam talking about the time when I—I think 
Mr. Factor wrote me a letter in 1987—I could be 
wrong about the exact date—where he said he was 
sorry he was going to have to let me go, but he 
just didn’t have any money, and as much as he 
would like to keep me on, he couldn’t afford to. 
You see, that is why I was trying to establish the 
—I am not trying to establish, but I know for a 
certainty that Mr. Factor did not have any money 
for a few years, because my salary was even behind. 

Q. Well, you know that Mr. Factor gambled 

quite a bit, don’t you? [288] 
' A. Yes, and then I know that Mr. Factor made 
a great deal of money, and I also knew when he 
didn’t have it, because I was the one who went to 
the pawnbrokers, and I was aware of his financial 
status as much as anyone. 

Q. You know that he had heavy gambling losses, 
do you now, during these years? 

A. Not during those years. He gambled when I 
was with Stein-Brennan, I remember. You showed 
a check with the name Frank Erickson on it. At 
that time, T didn’t know who Frank Erickson was. 
I wasn’t advised of his activities. Today I would 
know. 

Q. You know Frank Erickson is a gambler, don’t 
you? A. Yes. 

Q. So is Milton Page, isn’t he? 

A. I don’t know Milton Page. I never heard of 
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him. I endorsed it, but when I did it, I did not 
know who they were. But in the period of ’37, 
there, I can assure you I was behind in my salary, 
and Mr. Factor did not have a great deal of money 
to gamble with in those days. 

Q. Did you invest any money in Montray or 
Gold Underwriters? 

A. I never invested any money. I had nothing 
in any of those companies. 

Q. Did you own any stock in either of those 
companies? [289] 

A. I never owned any stock. 

Q. Do you know who had possession of the stock 
certificates for Montray ? 

A. No. That was all handled through Mr. Shul- 
man’s office, or Mr. Berman. I had nothing to do 
with that phase of it. 

Q. You never had possession of any certificates 
of stock, then, for Montray ? 

A. No. I never have seen them in the office, or 
I may have delivered them from the office to Mr. 
Shulman, but as far as being in my possession, or 
bringing any to New York, no. 

Q. Do you know how many shares of Montray 
were outstanding? 

A. You see, I was never there when there were 
discussions of these things. Even when I went to 
Mr. Shulman’s office, he would more or less treat 
me as just someone delivering a message. I was 
never taken into any of the meetings or conferences. 
And if Mr. Factor told me to issue a check, he 
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would never explain why, he would just say, “Do 
this.” 

Q. Did you ever attend any stockholders’ meet- 
ings for Montray, or Gold Underwriters? 

A. The only thing I sort of remember was up 
in Mr. Shulman’s office, when they had minutes 
taken. That is about [290] the ony thing I remem- 
ber having to do with corporation matters. 

Q. Miss Pitts, there is evidence in the record 
that you had certain hotel bills in New York City. 
Do you know who paid them? 

A. Except for a few—There were times when I 
didn’t have very much money, that Mr. Factor told 
me to transfer them to his bill, but that was because 
he may have made a long distance call on them, 
and I wouldn’t have enough cash to pay for those. 

Q. You paid for the long distance calls and you 
transferred your hotel bill to his account, is that it? 

A. I may have. At that time, the phone situa- 
tion was a little bit complicated. I know there were 
times when calls he made were charged on my bill. 
Sometimes he wasn’t living in New York—I think 
he was in with Mrs. Factor a few times, but when 
he came in he stayed at the St. Moritz. 

Q. What were you doing when you were in New 
York? 

A. I originally came to New York to work with 
Mr. Randall F. Paul, in the tax ease which involved 
quite a bit of money. We were conferring and going 
over the records. Then this thing came up. Mr. 
Factor used me as a sort of a liaison. 
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Q. During 1936—1935, 1936, and 1937, what were 
you doing in New York? [291] 

A. Well, I was originally from Chicago, and I 
came to New York for a specific purpose. Then I 
went back, and had to come back again for Mr. 
Paul. So I decided to just stay there. It was my 
first time in New York, and I decided to stay there 
until the thing cleared up because I had no par- 
ticular reason to be in Chicago. Whatever I did for 
Mr. Factor, could be done—because most of his 
activities were now at a dead end. The only thing 
he needed me for was the tax thing. And I thought 
any day my services, as soon as the tax thing was 
completed, that I would be looking for a job some 
place else. 

Q. Well, when you were in New York, were you 
performing any services in connection with the ac- 
tivities of Montray ? 

A. I had nothing in New York to do with Mont- 
ray. The extent of my activities were the records 
I had kept as you saw them, and going back and 
forth to the lawyers’ office. And today my memory 
was refreshed, I went to the printers. I remember 
going there, on, perhaps, a half dozen times with 
these lists that—I don’t know where they came 
from, but they were purchased there. 

That is when I told Mr. Factor I would like to 
leave, because it was getting lonely, and going back 
and forth, I asked him, you know, if he could make 
other arrangements, and that is when my brother 
came into the picture. 
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Q. Now, Miss Pitts, are all the amounts which 
[292] were spent for stamps and for printing re- 
flected in the cash journal, Respondent’s Exhibit E? 

A. That I couldn’t tell you. The only thing I 
could say, and assume is that some of those cur- 
rency transactions were for stamps and printing. 

I think the printer was someone Mr. Shulman 
knew when he had requested the payments be in 
cash. I just remembered that, today. 
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Redirect Examination 


Q. (By Mr. Sher): Mrs. Lord, calling your at- 
tention to this entry on July 19, $6,250 to Paul D. 
Martel. Do you know whether or not that was a 
payment made for stock? 

A. That I couldn’t swear to. Only because of 
my memory being refreshed by testimony today, I 
do recall—I mean it seems to me that that figure 
was for stock, but I can’t swear. 

Q. Now, that Mr. Martel was one of the direc- 
tors of Kirkland Gold Rand? [293] 

A. AsT say, he is the man whose name I was 
trying to remember the other day. If you say he 
was with Mr. Spearman, then that is what it is. 

Q. Right alongside his name are the words, 
“A C H Crane.” Now what is the significance of 
the words “A C H Crane” in connection with the 
payment to Mr. Martel for stock? 

A. If Mr. Martel had to do with stock, and was 
associated with Mr. Spearman, then I would assume 
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that the name of Crane was used in connection with 
that. That is the only way I would make such an 
entry. If that is the case, the other “H. Cranes” 
that appear here must be for stock, if that is the 
case. 

Q. Certainly the money couldn’t have gone to 
both Mr. Factor and Mr. Martel, is that right? 

A. That is right. That is why on those dates 
when I called those amounts, there were two dates, 
the same day, both accounts are called No. 1, or 
whatever they are, and they were different types 
of charges. But that, I can’t swear to. 

Q. I call your attention to entry under date of 
September 21, and ask you to tell us what it is, 
what that entry is? 


A. That “currency, H. Crane”? 

Q. How much? $650? A. $650. [294] 

Q. I would like to call your attention to the fact 
that it has been stipulated between parties that 
such funds were not paid to or used for the benefit 
of the Petitioner. 


Now, what would that indicate to you as to the 
meaning of the words “H. Crane.” 

A. Well, that is something that I can’t explain. 
If funds that went to Mr. Factor in most cases, or 
went to New York, had wire charges—some of them 
have wire charges—these charges that have no wire 
charges must have stayed in Canada. 3 

Q. Now, calling your attention to an entry on 
September 24, “Currency, H. Crane, $2,500,” I call 
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your attention on here to another entry, “Harry 
Crane, September 30, $5,000.” 

A. I am not sure I was there at that time. 

Q. You just listen to what I want to ask you, 
and then you answer. 

I call your attention to the entry October 10, 
“Currency, J. Richards, $5,000,” another entry Oc- 
tober 15, “Currency, J. Richards,” $3,500, and an 
entry on November 12, “Currency, H. Crane, 
$1,000.” 

Now, would it be logical to assume that entries 
for Mr. Factor were made both “H. Crane,” and 
“J. Richards”? 

A. No. And you see, if I were trying to hide 
the fact that Mr. Factor was getting money or try- 
ing to hide anything, I wouldn’t have had to put 
any explanation there. I would [295] have just 
written “Currency” all the way through, like some 
of these other items. So there must have been a 
definite reason for the—and assuming that I was 
here. Because these entries are in my writing does 
not necessarily mean that I got the instructions to 
make these checks out, because, as I said, I may 
have come in a week after it happened, and written 
them up. 

Q. I call your attention to the entry of October 
22, which reads, “Currency H. C.—J. Richards, 
$1,020.” Now, what would that mean? 

A. It looks as though a check was drawn, maybe 
it was split up, to whoever this H. C. was in Mont- 
real—I am assuming in Montreal—and the other 
part of it may have gone to J. Richards, because 
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there is a wire charge there. But why would two 
names be put on there, if they went to the same 
person ? : 

Q. Are you in a position to tell us? 

A. No, I ean’t. 

Q. The symbol “H. Crane” means Mr. Factor? 

A. If it meant Mr. Factor, I wouldn’t write op- 
posite one check “currency, H. C.—J. Richards.” I 
would know it was one person, and have just writ- 
ten either Crane or Richards. I mean, why would. 
I split it up? So that it must have been two dif- 
ferent sources. 

Q. Now, I call your attention to the entry on 
September 11, and ask you to read that, please. 

A. “Stephan Bernstein.” [296] 

Q. How much? 

A. That is $503. Stephan Bernstein was a law- 
yer who also was a nephew of Bill Bleet, that you 
asked me about before. 

Q. Is there anything after that, such as “H. 
Crane” or “J. C. Richards” ? A. No. 

Q. It has been stipulated between the parties 
that this sum of $500 which was transferred to 
Mr. Stephan Bernstein, was paid to or for the 
benefit of Mr. Factor. Now, would the absence of 
“H. Crane,” “H. C.,” or “J. C. Richards” have any 
significance in that connection? 

A. Yes. Mr. Factor, not knowing I kept this 
sort of thing, may have just sent something to 
Stephan Bernstein, and if I knew Mr. Bernstein, 
I would know he was a lawyer, but it is very pos- 
sible, if Louis made the check out he just wrote 
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“Stephan Bernstein,” but that could be legal fees, 
as far as I was concerned, and I would wonder if 
he wasn’t involved with that Mr. Spector, who was 
a lawyer. 

Q. Now, there are a number of items of cur- 
rency. 

Take a look at this item for $750. 

A. There is no explanation. 

Q. There are a number of items of currency 
without any symbols after them at all which have 
been conceded as being paid to or for the benefit of 
petitioner. 

Now, from this, could you spell out any pattern 
as to the [297] meaning of any of these words that 
were used ? 

A. No. It seems like all checks that came to 
New York, definitely show the bank charges. They 
are listed. There is a pattern there that everything 
that went out of Canada into the States, definitely 
show bank charges. That pattern I can see. 

Q. If it doesn’t show a bank charge, then what 
would you say? 

A. There is a pattern—you see, even where the 
amounts are, with $200, they are all broken down. 
And when “currency” appears without an explana- 
tion, I assume that is some of the money that was 
drawn to pay for the stamps and printing. 

Now here, for instance, I have “currency, $308, 
as follows,” and I have broken it down. 

You see, wherever there is a large figure with an 
odd amount, that you can assume are bank charges, 
I would say. 
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Q. Now, with respect to “eurrency No. 1,” you 
stated, as I understood you, that that did not mean 
that payment was made to Mr. Factor. 

A. I cannot refresh my memory on it. 

Q. You could not. 

Could it possibly be that currency No. 1 means 
that the withdrawal was authorized by somebody 
who was designated as No. 1? 

A. I doubt it. Because all of those were author- 
ized withdrawals. Anything that was withdrawn 
was authorized by someone. [298] 

Q. Couldn’t Currency No. 1 mean it was author- 
ized by one person, Currency No. 2, by another, and 
Currency No. 3 by a third? 

A. I don’t think so, because I looked to see— 
there were some accounts that said “H ©,” and “H. 
Crane” and one would be marked “1” and one 
would be “2” and one would be “3.” So I can’t 
make any pattern out of that. 

Q. Did you testify to what you thought “cur- 
rency No. 3” might be? 

A. I said that when I think of it in connection 
with printing, it seems to me that the printing 
account had a number. What number it was, I 
couldn’t tell you, and I could be wrong on it, but 
I am sure it couldn’t have been “1,” from this. 

Q. Could it have been “2,”” or — 

A. It could have been 2 or it could have been 
3, and it possibly isn’t that at all. That is just some- 
thing that occurs to me. [299] 
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VICTOR LEHMAN 
was called as a witness on behalf of the Respondent 
and, having been first duly sworn, testified as fol- 
lows: 


The Clerk: Be seated and state your name and 
address, please. 

The Witness: Victor W. Lehman, Chicago, Illi- 
nois. 


Direct Examination 


Q. (By Mr. Nasser): What is your present oc- 
cupation, Mr. Lehman? 

A. Insurance broker. 

Q. Directing you attention to the period 1935, 
what did you do at that time? 


A. In the summer of 1935 I had just finished 
law school and was unoccupied at that particular 
time. 


Q. Did you have occasion to meet Jack Factor 
at that time? [302] A. Yes, sir. 

Q. Did you know him before that time? 

A. Yes, sir. 

Q. For how long a period before that had you 
known him? 

A. Because of his having been a customer in 
the stock brokerage firm where I was employed, I 
made his acquaintance, I believe, in 1931. — 

What firm was that? 
Stein-Brennan & Company. 

Did you ever work for Mr. Factor? 
No, sir. 
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Q. Did Mr. Factor ever employ you in 1935? 

A. He requested me at that time to go to Mont- 
real, if you would call that employment, yes, sir. 

Q. For what purpose did he instruct you to go 
to Montreal? | 

A. He wanted me to go to Montreal to incorpo- 
rate or to obtain a franchise for the company which 
he was organizing in the Province of Quebec. 

Q. Were you a lawyer at that time? 

A. I was a graduate of a law school and was 
waiting for the Bar examination, which I took 
shortly thereafter. 

Q. Did your conversation take place with Mr. 
Factor? A. Yes. 

Q. Where did that conversation take place? 

A. I do not recall. [303] 

Q. Was it in Chicago? 

A. Yes, in Chicago. 

Q. After he instructed you to go to Montreal, 
Mr. Lehman, where did you proceed ? 

. I went first to New York. 
And who did you meet there? 
Mr. Factor. 
Did you meet anybody else in New York? 
Yes, Mr. Berman and his lawyer. 
Is that A. C. Berman? 
- I don’t recall the initials. And Miss Pitts was 
there. : 

Q. Did you know Miss Pitts before this meeting? 

A. Yes, Miss Pitts also was an employee of the 
same firm. 
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Q. Did you know Mr. Berman before this time? 
A. No, sir. 
Q. Was Mr. Factor in New York at this time? 
A. Yes. 
Q. Did you receive any further instructions 
from Mr. Factor? 
A. We were to proceed, I believe, the next day 
to Montreal and I was to go to a law firm which 
was handling the franchise for this corporation. 
Q. Do you recall the name of that law firm? 
A. Yes, I think it was Berkowitz, Spector & 
Cohen—I believe the name has been given here 
before. 
Did you then proceed to Montreal? 
Yes, sir. 


Did anybody else accompany you? 
Yes, Mr. Berman and I believe Miss Pitts. 
Do you recall the time that was? 


A. Yes, exactly. We arrived in Montreal July 
4, 1935. 

Q. What makes that so vivid in your mind? 

A. Because I remarked on the fact that they 
were not celebrating our Independence Day as we 
did and business was being conducted as usual in 
Montreal. 

Q. Did Mr. Factor instruct you as to the organi- 
zation of the company ? 

A. By that you mean what, exactly? Do you 
mean the internal organization? 

Q. Yes. A. No, sir. 
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Q. When you arrived in Montreal, who did you 
meet? 

A. I don’t recall meeting anyone there. 

Q. Did you proceed to the law firm that you 
were referred to? | 

A. I believe one of our first orders of business 
was to contact the law firm and to make provision 
for renting an office, which we did. 

Q. You did rent an office in Montreal, Canada? 

A. Yes, sir. . | 

Mr. Sher: I would like to have this exhibit 
marked as Respondent’s Exhibit I for identification. 

(Whereupon the document was marked for 
identification as Respondent’s Exhibit I.) 


Q. (By Mr. Nasser): Will you identify this 
document marked Exhibit I? 


A. It appears to be a lease. I will identify the 
signature, yes. 

Q. Is that your signature? 

A. Yes, sir, that is. 

Q. V. W. Lehman? A. Yes. 

Q. You signed that on behalf of Montray Fi- 
nance Corporation? 

A. Yes, sir, it so states. 

Q. Was the corporation organized at that time? 

A. I believe, as far as I can recall, I suppose it 
was. Otherwise I would not have had the authority 
to sign the name of Montray Finance Corporation. 

Q. What was the annual rent of that office? 
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A. I do not recall unless it is stated in here. It 
Says an annual rent of $510 a year. It was a small 
office. [306] 

Mr. Nasser: I offer Exhibit I in evidence. 

Mr. Sher: No objection. 

The Court: Exhibit I will be admitted. 

(Whereupon the document marked Respond- 
ent’s Exhibit I for identification was received.) 

Q. (By Mr. Nasser): Did you have anything to 
do with the organization of Montray Finance Com- 
pany? A. No, sir. 

Q. Do you know who did? 

A. No, sir, I can’t state of my knowledge, no 
sir. 

Q. What was your position with Montray Fi- 
nance? 

A. Originally my instructions were to go to 
Montreal to expedite and to put through the fran- 
chise for Montray Finance Corporation, and also to 
secure office space and to do whatever else may 
have come up. 

Did you take instructions from anyone? 

Yes, sir. 

From whom? 

Initially from Mr. Factor. 

And after that? 

Thereafter Miss Pitts. 

. What duties did you perform for Montray 

Finance as President? 

A. I want to say here that when I first arrived, 
[307] or when the papers were first completed, that 
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was the first knowledge I had that I was the first 
President and my duties were of very minor na- 
ture. I do not know, or do not now recall that any 
business transactions occurred during the time I 
was there. 

Q. Did you sign any other documents besides 
that lease? 

A. I may have. My memory has been refreshed, 
I believe, concerning an option which I signed on 
behalf of the corporation. That is the only business 
matter I remember. 

Mr. Nasser: I ask that this be marked as Re- 
spondent’s Exhibit J for identification. 

(Whereupon the document was marked for 
identification as Respondent’s Exhibit J.) 

Q. (By Mr. Nasser): Will you identify this 
document, if you can? 

A. I can identify this document only insofar as 
that I can state this is my signature. 

Q. Do you recall who asked you to sign this 
document? 

A. Yes. I believe the attorney, Mr. Spector, 
whose name is also here as a witness, was the man 
who instructed me to sign this document. He was a 
lawyer in the firm of Berkowitz, Cohen and Spector. 
They were the law firm which was engaged to ob- 
tain a franchise for this company. 

Q. This document sets forth statutory require- 
ments, does it not? [308] 

A. I could not state. I don’t know. 

Q. Does this—— 
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Mr. Sher: Doesn’t it speak for itself? 
The Witness: I don’t even know what it is. 
Mr. Sher: Without having the witness go into 
it, I have no objection to having it go into evidence. 
Mr. Nasser: We will offer it in evidence. It is 
the document which sets forth the statutory require- 
ments of the Canadian Provinces and it has the 
capital structure of Montray Finance included. 
The Court: Exhibit J is admitted. 
(Whereupon the document marked Respond- 
ent’s Exhibit J for identification was received.) 
[See Book of Exhibits. ] 
Q. (By Mr. Nasser): Did you have any shares 
in Montray Finance, Mr. Lehman? 
A. No, sir. 
Q. Did you ever have any financial interest in 
it? A. No, sir. Most emphatically. 


Q. Did you ever have any shares issued in your 
name? 


A. They may have issued some qualifying shares 
in my name, but I did not pay for them. 

Q. Did you ever have possession of those shares? 

A. Ido not recall that, no, sir. 

Q. Did Montray Finance Corporation, while you 
[309] were there, conduct any board meetings or 
shareholders’ meetings? 

A. No, sir, not to my recollection. 


Q. Did you ever sign any checks, drafts and the 
like? A. I believe I did. 
Q. Upon whose instructions? 
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A. After I arrived in Montreal, all instructions 
came through Miss Pitts. 

Q. Did you sign those checks or draw drafts in 
blank? Were the checks in blank? 

A. I cannot recall. : 

Q. Did you ever cash any checks or drafts? 

A. I may have; if | checks were payable to my 
order, I may have cashed them, yes. 

Q. Did you keep any proceeds of those checks? 

A. Yes, I believe I did. 

Q. You kept the proceeds of checks or drafts 
for your own personal use? 

A. Which were made payable to me in compen- 
sation for my expenses or whatever compensation 
I had coming. That is all. 

Q. What was your compensation? 

A. It was in the nature of expenses plus an 
amount which ran about $60 or $70 a week. 

Q. As President of Montray Finance? 

A. Yes, that is the title. 

Q. Who provided your expenses to New York 
and Montreal? [310] 

A. Well, I may not be able to recall specifically, 
but there is certainly no reason why I can’t state 
my belief that Mr. Factor paid them. 

Q. Who paid your expenses while you were in 
Montreal ? 

A. I think they were actually paid by Miss 
Pitts. [311] 
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Q. For how long a period, Mr. Lehman, were 
you in Montreal as President of Montray Finance? 

A. About four weeks. 

Q. During that time the only duties you per- 
formed were signing—— 

A. Very minor, believe me. 

Q. Very minor duties? 

Did Mr. Factor instruct you to take directions 
from Miss Pitts, do you recall that? 

A. He may have. I do not have an affirmative 
recollection. 

Q. Do you have any knowledge of any of the 
books that were kept by the company? 

A. No, sir. 


Q. Did you ever meet Maurice Shulman in 
Montreal ? 


A. My recollection is that I met the man at 
least once and no more than twice. 


Q. Did he ever perform any duties for Montray 
Finance? 


A. Not that I recall, no, sir. 


Q. Did you know why the corporation, Montray 
Finance Corporation, was being formed? [312] 
A. No, sir. 
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Cross Examination 


Q. (By Mr. Sher): You said, Mr. Lehman, 
Mr. Factor advanced the funds for your trip to 
Montreal. That is, the expenses of your trip to 
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New York and Montreal. Can you tell us approxi- 
mately how much that was? 

A. I could hazard a guess. 

Q. Well, hazard a guess. 

A. Do you mean the amount of money repre- 
senting only the traveling expenses between Chi- 
cago, New York and Montreal? 

Q. No, what I would really like to know is how 
much money was advanced to you before you went 
up to Montreal. ; 

A. I don’t recall that a flat sum was advanced. 
I believe upon reaching New York my railroad 
ticket was paid for thereafter by Miss Pitts, prob- 
ably, and then we joined this party, including Mr. 
Berman and the tickets were already purchased. 


Q. How about the expenses to New York? Who 
advanced that? 


A. I may have paid those expenses and have 
been reimbursed when I got to New York. 

Q. Now, was any other money provided for you 
[313] before you drew any money from Montray? 

A. No, other than my hotel bills were being 
paid by Miss Pitts, I believe, and whatever ex- 
penses I had I think I was reimbursed for. 

Q@. Were you given any additional payment 
other than the $60 or $70 a week? 

A. No, sir. 

Q. Did you bring any currency back with you 
to the States when you came back to give to any- 
body ? 
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A. When I left Montreal I proceeded directly 
to Chicago. I did not bring anything with me at 
that time. 

Q. Did you ever give any currency to Mr. Fac- 
tor? A. No, sir. 
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JOSEPH H. MARTIN, JR. 
was called as a witness on behalf of the Respondent 
and, having been first duly sworn, testified as fol- 
lows: 


The Clerk: Be seated and state your name and 
address, please. 

The Witness: My name is Joseph H. Martin, 
Jr. I live in Wilmington, Delaware. [314] 


Direct Examination 


Q. (By Mr. Donoghue): What is your present 
occupation, Mr. Martin? 
A. JI have a small restaurant and cocktail lounge 
in Wilmington. 
Q. Now, in 1936 were you employed by a paper 
known as the Canadian Gold Gazette? 
Yes, I was. 
Who was the owner of that paper? 
Lawrence Eastman. 
And what were your duties on that paper? 
I wrote articles. 
On what subjects? 
Mining. It was a mining paper essentially. 
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Q. Were you working up in Montreal, Canada, 
when you worked for that paper? 

A. Was I working in Montreal? 

Q. In Montreal, Canada. A. Yes. 

Q. About what time did you work for that Raper 
in Montreal ? 

A. Well, let’s see. From the Began of 1936, 
I think about January or February, to the middle 
of 1937. 

Q. Now, while you were up in Montreal, did you 
meet Maurice Shulman? [315] A. Yes. 

Q. Who was Maurice Shulman? 

A. A lawyer in Montreal. 

Q. And was Maurice Shulman acting as an at- 
torney for Mr. Eastman at the time? 

A. Yes, I would say so. 

Q. Did you have a conversation with Mr. Shul- 
man relative to your becoming an employee of Gold 
Underwriters? A. Yes, I would say so. 

Q. Can you tell the Court about when you had 
that conversation? 

A. It must have been in the latter part of 1936. 
It was during the course of the time I was working 
on the paper. I had met Louis Pitts through Harry 
and Mr. Shulman, and as to just who asked me to— 
it seems to me that Mr. Shulman asked me to act 
as one of the directors of the company, of Gold 
Underwriters, Canada, Ltd. 

Q. Did he tell you what your compensation 
would be, Mr. Martin? 
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A. No, he didn’t. I assumed it was just for the 
purpose of having three directors. That is the way 
it was presented to me. 

Q. Did you become a director of Gold Under- 
writers ? 

A. Yes, I did. I became President of the com- 
pany. 

Q. About when did you become President and a 
director? [316] 

A. I would say the latter part of 1936. 

Q. Now, when you became a director and officer, 
who were the other officers? 

A. Mr. Louis Pitts was the secretary and treas- 
urer and actually handled all the affairs. 

Q. Now, was there a third director? 


A. There apparently was, but I don’t recall. 

Q. Was it Ruth Oglesby? 

A. I have heard the name. Apparently it was. 
I don’t remember her. 


Q. Do you know who she was or where she 
lived ? 

A. She was a friend of Larry Eastman. That is 
as much as I know about her. 

Q. Did she live in Montreal, Canada? 

A. I don’t think so. 

Q. Did you own any shares of the stock of Gold 
Underwriters, Inc., during the time you were—— 

A. No, I didn’t. 

Q. Did you have possession of the certificates 
of stock? 
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A. I never had possession of any, but it seems 
to me there was a certificate made in my name as 
a qualifying certificate, but I have never seen it or 
had a—I mean I may have signed it. [317] 

Q. You didn’t have possession of it? 

A. That is right. 

Q. And you paid nothing for it? 

A. I paid nothing for it. 

Q. Do you know how many shares were out- 
standing for Gold Underwriters during the period 
you were President? 

A. I haven’t the slightest idea. 

Q. Do you know what the capital of Gold Un- 
derwriters was? 

A. I haven’t the slightest idea. Nor did I have 
then. 

Q. Did you ever have any interest in the matter? 

A. Very little. I knew very little about it. 

Q. Now, where was the office of Gold Under- 
writers located? 

A. As far as I know, it was in the apartment 
of Louis Pitts. 

Q. Was that apartment at 1445 Drummond 
Street? 

A. It was on Drummond Street. I don’t remem- 
ber the number. 

Q. In Montreal? A. Yes. 

Q. As President, what duties did you perform 
for the corporation? 

A. I did very little actually. Louis or Mr. Shul- 
man would ask me to sign some checks, which I did, 
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and then they had to be signed by myself and 
Louis. I always signed them [318] first and turned 
them over to Louis and that was it and he handed 
them out. 

Q. Did you see such checks after they had been 
signed by Louis Pitts? 

A. I never saw a one afterwards. 

Q. Did you ever see such checks after they came 
back from the bank? A. No, I never did. 

Q. Who instructed you to sign those checks? 

A. Hither Louis or Mr. Shulman. 

Q. About how much time did you devote to 
your duties as President of Gold Underwriters? 

A. Very little. 

Q. In hours per day. 

A. Not one hour a week. I was still working 
on the newspaper. | 

Q. What salary did you receive as President? 

A. I didn’t receive any. 

Q. Didn’t you receive any salary ? 

A. No. I received a salary for working on the 
newspaper, that is all. 

Q. You received a salary for working on the 
newspaper. Did you receive anything from Gold 
Underwriters? A. Not a cent. 

Q. I want to refresh your memory if I may, 
Mr. Martin. [319] | 

Didn’t you receive a salary of $60 a week from 
Gold Underwriters? 

A. No, not from Gold Underwriters. I had re- 
ceived a salary of $60 a week from the time I 
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started on the newspaper. And I didn’t receive any 
more. 

Q. From whom did you receive this $60 a week? 

A. Well, most of the time it was from Larry 
Eastman. Lastly, or later on, it occasionally came 
from Mr. Shulman. I thought that he was repre- 
senting Mr. Eastman. 

Q. So you received no salary then as President 
of Gold Underwriters? A. No, not a cent. 

Q. Do you know the number of employees which 
Gold Underwriters had during the time of your 
tenure as President? 


A. No, I don’t. The only people who were 
concerned with it, it seems to me, were Mr. Pitts, 
Mr. Shulman, and myself. Mr. Pitts handled the 


matters. 

Q. Do you know what records were kept by the 
corporation ? A. No, I don’t. 

Q. Did you ever see any of the records? 

A. No, I didn’t. 

Q. Now, during the time of your tenure as 
President, were there any directors’ meetings ever 
held ? : 

A. It seems to me there was one. That was when 
we first began. It seems to me I recall the three 
directors took the [320] place of three previous 
directors in this concern. Mr. Shulman handled the 
affairs and that is as far as my recollection goes. 
- Q. Were there any shareholders’ meetings at all 
during this period ? A. Not that I know of. 
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Q. Were any dividends ever declared by Gold 
Underwriters? A. Not that I know of. 

Q. Did Gold Underwriters file a Canadian in- 
come tax return? A. Not that I know of. 

Q. When did you cease being President of Gold 
Underwriters ? 

A. It seems to me it was in the middle of 1937. 
At that time, Larry said that the paper, there was 
no longer any profit in the paper and also Mr. 
Shulman said that we were no longer needed for 
Gold Underwriters and Larry and I came to Chi- 
cago looking for jobs. [321] 

* eee & 

Q. While you were President of Gold Under- 
writers, whom did you regard as the owner of the 
corporation ? 

A. I thought Maurice Shulman owned it. 

Q. Did he tell you that he did? 

A. Well, I assumed that he did. 


Q. Did you ever have any conversation with 
John Factor during the time you were President 
of the corporation. 

A. We went to New York. Larry Eastman and 
I went to New York. On several occasions we went 
to New York and I met Mr. Factor at one time. 

Q. Why did you go to New York on that one 
occasion ? A. Just socially. 


Q. No business reason for your going to New 
York? A. No. 
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Q. Who paid the expenses of that trip? 
A. Both of us. 
Q. You paid them personally? A. Yes. 
Mr. Donoghue: You may cross examine. 


Cross Examination 

Q. (By Mr. Sher): Did you bring any cur- 
rency, any money to Mr. Factor on this occasion? 

A. I never did. [322] 

Q. Now, Mr. Martin, tell me a little bit about 
this newspaper you worked for that Larry East- 
man was publishing. What kind of a paper was it? 

A. It was a weekly mining newspaper with min- 
ing news. 

Q. Did it have much of a circulation? 

A. I don’t know. Mr. Eastman handled that. 

Q. Well, what did you do? 

A. I wrote articles for it. 

Q. Do you know when this newspaper was 
started ? 

A. No, I don’t. I had met Larry in 1932 in 
Wilmington. He worked on a publication that my 
father was concerned with at the printing plant 
in Wilmington and I had been in touch with him 
off and on until the end of 1935. I was in the hos- 
pital in New York for a month and Larry came 
to visit me two or three times and, as I got better, 
he asked me to come to Montreal and that was it. 

Q. Was the newspaper in operation at the time 
you got there? 

A. The newspaper was in operation. 
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Q. What did you say the name of it was? 

A. The Canadian Gold Gazette. 

Q. Even if you don’t know how large a circula- 
tion, can you tell us the nature of the circulation ? 
What was the clientele? [323] 

. It went to brokers in England, it seems to me. 
Where? 
And to shareholders in England. 
Brokers and shareholders in England? 
That was my understanding. 
- Did it contain information about Kirkland 
Gold Rank stock? A. Occasionally. 

Q. About Consolidated-Diana stock? 

A. Occasionally. 

Q. Did it contain information about any other 
stocks? 

A. Oh, yes. Oh, yes. It covered everything in 
Canada, almost. 

Q. How often would this paper be put out? 

A. Every week. 

Q. How many employees were there on the 
paper? 

A. There was Larry, myself, and sometimes one 
girl, sometimes two girls in the office. 

Q. Where was it printed? 

A. It was printed at a printer in Montreal. I 
have forgotten the name of the man. 

Q. The copies that went to England, were they 
sent out by you and Mr. Eastman? 

A. No, they were sent out by the printer. 

Q. By the printer? [324] A. Yes. 
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Q. Do you know whether or not the recipients 
of this paper paid Mr. Eastman—were subscribers? 

A. I assumed that they did. I don’t know that 
they did or did not. 

Q. Or was this in the nature of a free service? 

A. I don’t know. We advertised on it. I don’t 
know what the rate was, but I assume they paid. 

Q. Do you know whether or not Mr. Eastman 
got money from Montray Finance or Gold Under- 
writers? 

A. I never heard of Montray Finance until this 
year. 

Q. Do you know whether or not he obtained any 
funds from Mr. Shulman in connection with this 
newspaper? 

A. I don’t know. He may have. 

Q. Do you know whether he obtained any funds 
from Gold Underwriters for this paper? 

A. No, I don’t know. 

Q. Did you ever write any articles or prospectus 
or analytical reports or anything of that kind about 
Kirkland Gold Rand? A. No, I never did. 

Q. Do you know whether or not Mr. Eastman 
did? 

A. No, I don’t know that he did. 

Q. Were you living with him at the time? 

A. I did originally. [325] 
e*eeete & 

Q. (By Mr. Sher): Did you ever see anything 
that he had written about Kirkland Gold Rand to 
be sent out? A. Not to my recollection. 
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Q. Do you know what it cost to put this paper 
out each week? 

A. I don’t recall how much it cost. 

Q. Now, when did you say the paper went out 
of business? A. About the middle of 1937. 

Q. Did that coincide with about the time that 
Gold Underwriters went out of business? 

A. Yes, it did. 

Q. Now, is it not also true that this paper 
started at about the time that Montray Finance got 
started in 1935? 


A. I never heard of Montray Finance. 
Q. You never heard of it? 
A. I never heard of it. I never heard of it until 


this hearing. 

Q. Isn’t it true that whether you heard of [326] 
Montray Finance or whether you didn’t, that the 
newspaper Mr. Eastman was putting out was 
started about the middle of 1935? 

A. I don’t know that. I didn’t come to Montreal 
until 1936. 

Q. When in 1936? 

A. I think January or February. 

Q. And at that time the paper was already being 
published ? A. That is right. 

Q. And you never did find out when it started? 

A. No, I never did. 

' Q. But you do know that it folded about the 
time Gold Underwriters folded? A. Yes. 
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Q. Now, did you have a bank account from 
which funds were transmitted to Mr. Factor in the 
middle of 1937? A. Not to my knowledge. 

Q. Did you have a bank account in your name 
in Montreal in July, August, September and No- 
vember, 1937? 

A. I probably did. The Bank of Toronto. 

Q. Did you receive remittances from England 
deposited in that account? 

A. My personal account? 

Q. Yes. A. No, I did not. [327] 

Q. Did you transmit funds from your personal 
account to Mr. Factor at the Bank of America in 
Hollywood in 1937? | 

A. Not to my knowledge. 

Q. Are you sure you didn’t? 

A. Let me explain that. Louis asked me—he 
gave me $1500 and asked me to make a check for 
$1500 and sign my name to it, which I did. 

Q. When was this? 

A. I don’t know. Sometime during that period. 
I don’t know the date. 

And that is the only transaction? 
No, I think it happened two or three times. 
Was it $1500 in each instance? 
$1500 I think was about it. 
This is a check on your account, is that it? 
Yes. But he gave me the money first. 
. He gave you the money and put it into your 
account? 
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A. Yes, and I assume it went to Maurice Shul- 
man because I recall on one occasion I sent the 
$1500—it seems to me I made it out to Maurice 
Shulman and sent it to Maurice in New York. 

Q. You can’t fix the date? 

A. No, I am not certain of the date. I don’t 
recall the date. 

Q. When did you say you left Montreal? [328] 

A. In the latter part of—about the middle of 
1937. 

Mr. Sher: That is all. 


Redirect Examination 


Q. (By Mr. Donoghue): It has been stipulated, 
Mr. Martin, that you remitted to Mr. John Factor 
at the Bank of America the following amounts, 
through your bank account—the one that you have 
testified to: 

On July 28, 1937, $1600; on August 5, 1937, 
$3000; on August 26, 1937, $1500: September 16, 
1937, $1500; November 3, 1937, $1500. 

Did you know at the time you made those re- 
mittances that they were going to John Factor? 

A. No, I did not. 

Q. Did you receive anything in addition to the 
$60 a week which you testified about? 

A. No, I never did. 

Q. From Gold Underwriters or Maurice Shul- 
man ? A. I never did. [329] 


* eee s 
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HERBERT R. EBENSTEIN 
was called as a witness on behalf of the Respond- 
ent and, having been first duly sworn, testified as 
follows: 


The Clerk: Be seated and state your name and 
address please. 


The Witness: Herbert R. Ebenstein, Beverly 
Hills, California. 


Direct: Examination 
Q. (By Mr. Nasser): Mr. Ebenstein, are you 
gainfully employed at the present time? 
A. Tam. 


Q. And how are you employed ? 
A. Iam President of a company that has been 


making motion pictures. 
Is that an active company? — A. Itis. 
Have you ever met Mr. Factor? 
I have. 
When did you meet him? 
In 1935 or 1936. 
Do you recall where that meeting took place? 
In New York City. 
Was it at a hotel? 
I couldn’t be sure. [330] 
Who introduced you to Mr. Factor? 
I met him with Mr. Berman. I am not sure 
iia I introduced him to Mr. Berman or 
whether Mr. Berman introduced him to me. 

Q. Did you ever have any financial transactions 
or dealings with Mr. Factor? 


POPOPOPOoP OO 
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A. No business transactions, but we did have 
some financial transactions. 
Q. What was the nature of the transactions? 
A. Well, I loaned him some money and he loaned 
me some money. 
Q. Did you ever have any other financial deal- 
ings with him? 
A. I transmitted some money for him. 
Q. When did that take place? A. In 1986. 
Q. Do you recall the amounts of money you 
transferred for him? A. $25,000. 
Q. Was it all in one sum? 
A. No, in two sums of $12,500 each. 
. Do you recall where that money was trans- 
ferred ? A. To Canada. 
Do you recall where in Canada? 
Winnipeg. [331] 
Do you recall to whom it was transferred ? 
A man named Leipsic, Louis Leipsic. 
Did Mr. Factor furnish you the money? 
He did. [332] 
* *& eH & 
Q. (By Mr. Nasser): Do you know what that 
money was being used for? A. I did not. 
Q. . Did you ever have any other financial deal- 
ings with Mr. Factor in the way of loans? 
A. Yes, he asked me to send a check for $1,000 
to his bank in California, which I did. 
Q. Was that repaid? A. It was. 
Q. In what manner? 
A. I received a wire from Leipsic for $1,000. 
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Q. From Louis Leipsie in Winnipeg, Canada? 

A. That is right. 

Q. Did you know that was in payment of a 
thousand dollar loan to Mr. Factor? 

A. I accepted it as such. Nothing was said at 
the time one way or another and I just accepted 
it as such. 3 

Q. Did you know it was for the benefit of Mr. 
Factor? A. I accepted it as such. 

Q. Did you have any conversation with Mr. 
Factor concerning that check? 

A. I think at that time I told him I had received 
a [333] thousand dollars from Canada and that 
was it.’ 

Q. Did you ask him what it was for? 

A. I don’t think so. The relationship between 
Mr. Factor and me at that time, if it was important, 
something would have been said. I assumed it was 
that. 

Q. Mr. Ebenstein, did you ever receive any stock 
certificates from Canada? A. I did. 

Q. And those stock certificates were in relation 
to what company ? 

Consolidated-Diana Gold Company. 

You received those directly from Canada? 
I did. 

Where? 

At my office in New York. 

Did you know what they were for? 

No, I didn’t. 

Did you know whom they were for? 


OPOrpoPpeop 
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Well, they were made out in my name. 

Did you keep those stock certificates? 

I did not. 

Do you recall how many shares were sent to 

A. One million shares. 

A million exactly ? A. I think so. [334] 

What did you do with those stock certificates 
after you received them? 

A. I returned them to Mr. Berman. 

Q. And what was the basis of your returning 
them to Mr. Berman? 

A. That they did not belong to me, to my knowl- 
edge, and I didn’t want them. 

Q. Did you call Mr. Berman and tell him you 
had received these stock certificates? A. I did. 

Q. Was anyone else present in Mr. Berman’s 
office? 

A. I had previously stated Mr. Factor was in Mr. 
Berman’s office when I returned them. I also gave 
your department some testimony six years later in 
which I did not say Mr. Factor was in Mr. Ber- 
man’s office. I made a memorandum, I dictated a 
memorandum to my secretary at the time of this 
transaction and in that memorandum I did say Mr. 
Factor was present in Mr. Berman’s office. 


Q. And how long after the transaction did you 
make that memorandum? 


A. The same day. When I received the stock. 
* ee He & [335] 
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The Court: I don’t know what the document 
states, but he may use any document made at that 
time to refresh his recollection at this time. 

Using this document to refresh your recollection, 
Mr. Ebenstein, what is your testimony with respect 
to whether or not Mr. Factor was present at the 
time you turned over this stock? 

The Witness: Apparently he was present. 

Q. (By Mr. Nasser): Did you return the stock 
directly to Mr. Factor? 

A. I gave it to Mr. Berman. My conversations 
about the stock were with Mr. Berman. 

Q. Doesn’t this memorandum relate that it was 
returned [337] to Mr. Factor in Mr. Berman’s office, 


and that you left the stock with Mr. Factor in Mr. 
Berman’s office? : 


A. Well, I will tell you how this happened. When 
I got the stock I called Mr. Berman and I made 
arrangements to go to his office and I went to his 
office. Apparently Mr. Factor was there and I think 
that this refers more to a figure of speech than to 
an actual description of what happened. 

I went there to turn the stock back to Mr. Ber- 
man. 

* *& & & 

Q. (By Mr. Nasser): Mr. Ebenstein, did you 
ever have any conversation [338] with Mr. Berman 
while you were in his office, why the stock was 
- issued in your name? A. Yes. 

Q. What did he say? 
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A. He said it was a mistake. 


Q. Did he tell you in whose name the stock 
should have been issued? A. No. [3389] 


Cross Examination 


Q. (By Mr. Sher): Mr. Ebenstein, with respect 
to the person to whom this stock was delivered, as I 
understand it you came to Mr. Berman’s office and 
Mr. Factor was there, as you now remember it, is 
that right? 

A. That is what my memory would indicate. 
“te ke He 

Mr. Sher: Would you read the question, please. 

(Question read.) 


The Witness: That is right. 

Q. (By Mr. Sher): Did you then formally 
get up and say, “Mr. Factor, I herewith present 
to you these certificates of stock,” or did they just 
tell you it was a mistake and to leave it on Mr. Ber- 
man’s desk? 


A. That is about what happened. 
Mr. Sher: That is all. 


Redirect Examination 


Q. (By Mr. Nasser): Did you hand the stock 
to someone or just walk in and close your eyes and 
put it on the desk? [340] 

A. I turned it over to Berman. Whether I left 
it on the desk or put it in his hands, I couldn’t tell 
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you now. I turned it back to Mr. Berman. I came 
there for that purpose and I accomplished that 
purpose. 

* * * He 

Q. Mr. Ebenstein, were you acting as Mr. Fac- 
tor’s nominee in that transaction? 

A. The only way in which I entered into that 
transaction is that Mr. Factor asked me to transmit 
money through my bank to Canada, which I did 
for him. : 

Q. Why did he want you to transfer the money 
through your bank? If you know. 

A. Well, at that time I don’t think he had a 
New York banking connection and he wanted a 
bank draft to go up there. 

Q. What year was this? 

A. 1936, and I sent it through my bank. [341] 


* e+ eR 


LEE GORDON 
was called as a witness on behalf of the Petitioner 
and, having been first duly sworn, testified as fol- 
lows: 


The Clerk: Be seated and state your name and 
address, please. 
The Witness: Lee Gordon, Chicago. 


Direct | Examination 


Q. (By Mr. Sher): How old are you, Mr. Gor- 
don? A. 56. : 
Q. What is your occupation? 
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A. I am superintendent for a construction com- 
pany. 
Q. How long have you been engaged in that ac- 
tivity ? A. About 15 years. 
Q. What did you do before that? 
A. I was in the insurance field and I was in the 
securities business. 
When were you in the securities business? 
Going all the way back to 1925. 
Did you know Mr. Factor? A. I did. 
When did you first get to know Mr. Factor? 
I think approximately 1932. [342] 
What business were you in at that time? 
I was in the securities field. 
What does that mean, selling stocks and 


bonds for an established brokerage concern ? 
A. As a salesman, yes, sir. 


Q. In the United States? 
A. In the United States. 
Q. For what concern? 


A. I can’t recall. I was with a number of com- 
panies. 

Q. Do you remember what you were doing in 
the early part of 1935, the first six months of 19352 

A. Iassume I was in the securities field, I think, 
at that time. As a matter of fact, I know I was. 

Q. And where were you working, in Chicago or 
New York? A. In Chicago. 

Q@. Were you handling some of Mr. Factor’s 
business? A. No, sir. 
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Q. You never handled any of his business? 

A. Never. 

Q. Now, did you go Eo work for either Montray 
Finance Company—well, let’s put it first, Montray 
Finance Company of Canada? A. No, sir. 

Q. Did you work for C. Rankin Nevens and 
Company ? A. No, sir. [843] 

Q. At no time? A. At no time. 

Q. Did you work for Carlisle Investment Com- 
pany ? A. At no time. 

Q. Had you spent any time in New York City 
during this period when you were in the brokerage 
business ? A. Oh, yes. 

Q. In what capacity? 

A. I lived in New York for approximately five 
or six years. 

Did you go over to England during 1935? 

I did. 

For what purpose? 

I went over as a visitor. 

How long did you stay there? 

Approximately, I think, four or five weeks. 

Do you know when it was that you went over 
to England as a visitor? 

A. I believe in April, 1935. 

Q. Did you go back there again after that? 

A. No, sir. 

Q. That is the only visit you made during that 
period of time? A. That is correct. 

Q. Did you know Harry Goulding? [344] 

A. I never met him. 
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Q. Did you ever meet Mr. C. Rankin Nevens? 

A. Never. 

Q. Mr. Gordon, I show you a draft which has 
been marked as Petitioner’s Exhibit 34. It is a 
draft dated July 24, 1935, drawn on the Guaranty 
Trust Company, payable to Lee Gordon in the sum 
of $2500, and I will ask you if that is your signa- 
ture. A. That is my signature. 

Q. Did you cash this draft? A. I did. 

Q. Do you know the endorsement underneath 
yours is “Essex House”? Would that help you re- 
member where you cashed it? A. Yes. 

What did you do with the proceeds? 

I gave it to Mr. Factor. 

Did you cash this at Mr. Factor’s request? 

Exactly. 

Had you been told in advance that the money 
was coming to you? A. I was told. 

@. Had you been staying at the Essex House 

before that, any number of times? 
A. Oh, yes, many times. [345] 

Q. Do you know whether or not Mr. Factor 
had stayed at the Essex House? 

A. On the occasion when I was there, he was 
there. 

Q. He was there then? A. Oh, yes. 

Q. Was he known there also? 

A. I don’t know if he was known, but he was 
living there at the same time I was. 

Q. Is there any indication as to why he wanted 
you to cash this check? 
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A. I recall definitely why. 

Q. What did he say? 

A. Well, he told me he had no credit established 
and asked me if I would cash the check for him, 
which [I did. 

Q. Through the hotel at which both of you were 
staying? A. That is right. 

Q. Were there ever any additional drafts that 
were handled in the same way? 

A. No, this is the only transaction. 

Q. The only instance? A. That is right. 

Mr. Sher: I offer this in evidence, your Honor. 
I have no further questions. 

Mr. Donoghue: No objection. 


The Court: Exhibit 34 will be admitted. [346] 
(Whereupon the document marked Petition- 
er’s Exhibit 34 for identification was received.) 
[See Book of Exhibits.] 


Cross Examination 


Q. (By Mr. Donoghue): You said you had a 
discussion with Mr. Factor about this check. When 
did you have the first discussion with Mr. Factor 
about this draft, I should say? 

A. It was during the period that I was living at 
the Essex House. If I am not mistaken, it was 
prior to the day or two days prior, that he gave me 
the check to cash. 

Q. And what did he say to you at that time? 
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A. I repeat that he claimed that he had no credit 
established there and asked if I would cash the check 
at the hotel. 


Mr. Donoghue: No further questions, your Honor. 
*+eee & 


MARK FREEMAN 


was called as a witness on behalf of the Petitioner 
and, having been first duly sworn, testified as fol- 
lows: 


The Clerk: Be seated and state your name and 
address, please. 
The Witness: Mark Freeman, Evanston, Illinois. 


%* ee He H 


Direct Examination 


Q. (By Mr. Sher): Mr. Freeman, what is your 
business ? A. I am an insurance broker. 
Where? A. In Chieago, Illinois. 
How long have you been in that business? 
Since 1942. 
How old are you? [348] 
I am 62, or will be 62 in a couple of weeks. 
- What business were you in before you went 
into the insurance brokerage business? 
A. Whiskey warehouse receipts. 
Q. And how long were you in that business? 
A. When did prohibition go out? I would say 
1934 until about 1940 or 1941. 
Q. Do you know Mr. Factor? A. Yes, sir. 
Q. How long have you known him? 
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A. Since about 1920. 

Q. Have you ever been associated with him in 
any activity? A. No, sir. 

Q. Did you go over to England during 1935, ’36 
or "37? A. I don’t think so. 

Q. You don’t think you did? A. No. 

Q. Were you employed or did you perform any 
services for C. Rankin Nevens and Company? 

A. No, sir. : 

Q. Did you go up to Montreal at any time dur- 
ing that period? 

A. That was mentioned to me but I can’t recall 
that. ! 

Q. You don’t know whether you did or whether 
you did not? [349]. 

A. I can’t say I did and I can’t say I didn’t. I 
don’t recall that at all. 

Q. Do you remember whether or not you sold 
any stocks while you were in Montreal? 

A. No, I don’t. If I were there. 

Q. You mean you don’t recall whether you were 
there? 2 

A. I don’t recall having been in Montreal at all. 

Q. And if you were there, you don’t recall 
whether you sold stocks? 

A. If I was there, I don’t recall why. I don’t 
recall why I would have been there. I just can’t 
get that in my mind. Someone mentioned it to me 
in the hallway but I can’t get it in my mind why 
I was in Montreal. 
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Q. Now, what was the nature of your acquaint- 
ance with Mr. Factor, Mr. Freeman? Was it a 
social acquaintance? 

A. It was a social acquaintance over a great 
number of years. 

Q. Where were you living back in 1937, if you 
can remember? A. In Winnetka, Illinois. 

Q. What is your best recollection of the busi- 
ness that you were in at that time? 

A. Whiskey warehouse receipts. 

Q. Were you working for yourself or for some 
firm ? 

A. There were three or four of us—four of us 
who were [350] partners under the name of Gar- 
field and Company. 

Q. Who were your other partners? 

A. Sam Garfield, Herman Garfield and Maxwell 
Oxman. 

Q. The name of the company was Garfield and 
Company ? A. Garfield and Company. 

Q. Do you know whether or not during this 
period Max Oxman sold any stocks for C. Rankin 
Nevens and Company? A. No, I wouldn’t know. 

Q. How about Sam Garfield? Do you know 
whether he did or not? 

During those years? 

Yes. 

Which years are you mentioning ? 
1936 and 1936. A. No, I don’t. 
How about Herman Garfield? 

No, I know he didn’t. 
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Q. Where was your personal bank account in 
1937? | 

A. Well, I have been told and I have seen it— 
American National Bank. It is the bank building 
in Chicago. We are located in the same building. 

Mr. Sher: Will you produce the draft of Febru- 
ary 25th? It is a treasurer’s check of the Guar- 
anty Trust Company. | 

Will you mark this, please. 

(Whereupon the document was marked for 
identification as Petitioner’s Exhibit 35.) [351] 

Q. (By Mr. Sher): Mr. Freeman, I show you 
a treasurer’s check of the Guaranty Trust Company 
that has been marked for identification Petition- 
er’s Exhibit 35. It is dated February 5, 1937, in 
the sum of $15,000, payable to the order of Arthur 
Jack Klein. 

I will ask you if that is your signature endorse- 
ment? A. It is. 

Q. Do you remember that transaction? 

A. Well, it has been put to me several times be- 
fore. I can’t remember. I know that the draft 
apparently came from Jack Klein. He gave me the 
draft. 

Q. Did you know Klein? A. I knew Klein. 

Q. How long had you known him? 

A. I don’t know. <A short time. Maybe a year 
or two, something like that. There was deposited 
in my account this money. 

Now, if my recollection is correct—this is just 
guesswork because I have gone through a whole 
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lot since 1937. If my recollection is correct, he 
asked me to clear the check for him. My bank ac- 
count was not big enough to go down there and cash 
a cashier’s check for that amount of money so we 
put it in our account and I have seen my statement, 
it was shown to me, and about a week later I drew 
a check out for $15,000. I am rather confident—no, 
let’s not use the word “confident.” [352] I can’t 
say that. But I feel that that money was given 
to Klein. My own check was given to Klein which 
he went down to cash. It was his money. It came 
from him. 

I see no reason to have given that to anyone else. 

Mr. Sher: Do you have the bank account? 

Will you mark this for identification, please ? 

(Whereupon the document was marked for 
identification as Petitioner’s Exhibit 36.) 

Q. (By Mr. Sher): Now, Mr. Freeman, I show 
you the exhibit which has been marked for identi- 
fication Petitioner’s Exhibit 36 and ask you if you 
recognize this as being a statement of your bank 
account at the—— 

I imagine it should be. 

They all look alike, do they? 

They all look alike. There is a $15,000 check. 

Can you tell what date that was deposited ? 

No, that is not a deposit. That is a check. 

That is a withdrawal. Here is the check. I 
would say that—— 

A. That represents about the date of March 
12th. The check was deposited March 12th and 
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was withdrawn March 18th. I assume that is the 
way they run these things. 

Q. You say that your recollection is that you 
cleared the check and that you issued your own 
check to them or cashed [353] a check and gave him 
the money. 

A. I must have written a check to him or cashed 
a check—that I don’t remember. 

Q. Do you remember anything else about this 
transaction ? 

A. Nothing. It is just as blank. 

Q. Do you know whether or not Mr. Factor has 
had anything to do with this transaction? 

A. I can’t put him in this transaction at all. I 
was under the impression that around that time 
Jack Factor didn’t have any money because I know 
I loaned him $1,000. 

Mr. Sher: I offer Petitioner’s Exhibits 35 and 
36 in evidence, your Honor. 

Mr. Donoghue: No objection, your Honor. 

Mr. Sher: I have no further questions. 

The Court: The exhibits will be admitted. 

(Whereupon the documents marked Petition- 
er’s Exhibits 35 and 36 for identification were 
received.) 

[See Exhibit 35 in Book of Exhibits.] 


Cross Examination 
Q. (By Mr. Donoghue): Mr. Freeman, at the 
time of this transaction in March, 1937, was Arthur 
Jack Klein a resident of Chicago? A. No. 
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Q. Do you know where he lived at that time? 
A. In London, England, I believe. In fact I 
am pretty sure of it. [354] 
Q. To your knowledge did he have any bank- 
ing connections in Chicago at that time? 
A. I am certain he didn’t. 
Q. Did you ever work at any time for C. Rankin 
Nevens? 
Not to my recollection, no, sir. 
Or for Montray Finance? 
Never heard of them before this. 
Or Carlisle Investment Trust? 
I don’t remember that name. 
Or Gold Underwriters? A. No, sir. 
Did you ever earn any commissions selling 


for : any of those companies? A. No, sir. 
* *& eH & 


HARRY J. GOULDING 
was called as a witness on behalf of the Petitioner 
and, having been first duly sworn, testified as fol- 
lows: [355] 


The Clerk: Be seated and state your name and 
address, please. 

The Witness: Harry J. Goulding, Kansas City, 
Missouri. 


Direct Examination 


Q. (By Mr. Sher): What is your business, Mr. 
Goulding? 
A. I am an insurance executive. 











404 John Factor vs. 


(Testimony of Harry J. Goulding.) 

Q. What is the name of the company that you 
are with? 

A. Automobile Owners Association, Inc., Kansas 
City, Missouri. 

Q. How long have you been in the insurance 
business ? A. About ten years. 

Q. How old are you? A. 59. 

Q. What was your name before it was Goulding? 

A. Goldstein and it was changed by a deed of 
poll in England. It was legally changed. 

Q. Are you an American citizen or a British 
subject ? A. A British subject. 

Q. Are you a brother of Mike or Michael Gold- 
stein? A. That is correct. 


When was your named changed? 
1935. 

Are you related to John Factor? [356] 
Brother-in-law. ' 


Did you go into the brokerage business in 
steneinteae with Mr. Factor i in 1935? A. Yes. 

Q. Tell us how that developed. 

A. Mr. Factor asked me to go to England and 
go into a brokerage venture there, or office, which 
I did. 

Q. Prior to that what had you been doing? 

A. I was in the advertising business. 

Q. What was the name of the company that you 
had in England? 

A. C. Rankin Nevens and Company. 
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Q. What was the arrangement between yourself 
and Mr. Factor with respect to any profits from 
this operation? 

A. Well, if there was to be a profit, I would get 
a percentage of it. 

@. Was there any definite amount agreed upon 
or was it just a loose arrangement? 

A. Around 25 per cent or so, I don’t know. Just 
sort of a loose arrangement. 

Q. Did you hire any of the personnel of the 
company before you went over to England? 

A. No. 

Q. When did you go over to England? 

A. In the first part of 1935. The exact date I do 
not [357] know. 

Q. Was it before or after Mr. C. Rankin Nevens 
went over there? A. That was before. 

You went over ahead of Mr. Nevens? 

Oh, no. I went there after Mr. Nevens. 

But you don’t remember how long after? 

After when? A. After he went over. 

I would say roughly about three or four 
weeks or so, or two or three weeks. 


Q. Did your wife go with you? 

A. Yes, and daughter. 

Q. Who provided the funds for your expenses 
on the trip to England? A. Mr. Factor. 

Q. Can you tell us how much money he provided 
for your expenses of your initial trip? 
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A. Well, let me correct you, sir. I went over 
there myself without my wife and daughter the first 
time. My wife and daughter followed. 

Q. Who provided the funds for your wife and 
daughter ? A. Mr. Factor. 

. How much money did he advance to you on 
your first trip, if you can give us—— [358] 

A. Just for my travel expense and miscellaneous. 
I would say the ticket—not less than $500 or $600. 
I traveled first class on a very fine boat. 

Q. How long after that did your wife and daugh- 
ter go over? A. About two months. 

Q. Can you tell us how much Mr. Factor pro- 
vided for their expenses? 


A. He gave her ample funds and she traveled 
first class. 


Q. Could you give us an estimate of what that 
was? 

A. I would say—I don’t know off-hand. I would 
Say no less than—by the way, my daughter, being 
ten, had to pay full fare and I would say it would 
be around $1,000 or $1200, covering both the fare 
and what-have-you—hotel expenses. 

Q. Now, what did you do when you got over to 
England ? 


A. When I got there I contacted Mr. OC. Rankin 
Nevens or he contacted me—he was stopping at a 
hotel and I was there too and we got together. 


Q. What did you do? 
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A. We incorporated a company known as 
C. Rankin Nevens and Company, a brokerage house. 

The Court: Is that a corporation ? 

The Witness: Over there it is Limited, sir. [359] 

Q. (By Mr. Sher): Was it incorporated or was 
it a partnership? 

A. I am a little bit vague on the British law 
there. It was called C. Rankin Nevens and Com- 
pany, Ltd., I believe. I don’t think it was a partner- 
ship, but a corporation, I think, or whatever they 
call it. I don’t know. 

Q. Well, there was some evidence here that a 
partnership was dissolved and made—— 

A. Well, it must have been a partnership then. 
I don’t know. 

Q. What did you do about setting up an office? 

A. We proceeded to find a suitable location in a 
building and before that — well, we looked for a 
building and found a nice office and started to ar- 
range for some personnel to work. 

Q. Before you opened your own office, did you 
maintain your quarters in connection with Bache 
and Company ? 

A. Mr. Nevens did. Jules Bache. It is an inter- 
national brokerage house. They are all over the 
world, and they have an office in London. 

Q. Can you tell us when you actually started in 
the business of buying and selling stocks? 

A. Well, to begin with, Mr. Nevens knew a man 
connected with Bache and Company and prior to 
the time of our opening up an office, the gentleman 
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whom I did not meet let [360] Mr. Nevens have 
some office space there and Mr. Nevens in turn 
opened up a brokerage account so we could conduct 
our business with Bache and Company. 

Q. After you opened your own office though,— 
now let’s go over to when you opened your own of- 
fice—when did you start to sell stocks? 

I don’t know the exact date. 

Was it sometime after you arrived? 

Yes, after we opened the office. 

You can’t remember the date? 

No, I don’t. 

Now, to begin with, how many employees did 
you a at the beginning? 

A. About five or six. 

Q. And what was the nature of their employ- 
ment, if you can remember? 

A. A stenographer and somewhat of a secretary 
and a statistician, I believe, and something else— 
off-hand, I wouldn’t remember what type of work 
they had to do. 

Q. What kind of stocks were you dealing in to 
begin with? 

A. Stocks on the big board, as we call it over 
here. On the London Stock Exchange. We were con- 
sidered outside brokers, which is a term used for a 
broker in England that is not a member of the Lon- 
don Stock Exchange. [361] 

Q. Did you have to have any money with which 
to open such an account? A. Yes. 

Q. Where did that money come from? 
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A. Mr. Factor gave me a check for $25,000 when 
I left New York. 

Q. And what was done with that check? 

A. Mr. Nevens made arrangements through 
Bache and Company so we could start to transact 
some business and open up a brokerage account. 

Q. Was that money deposited with Bache and 
Company? 

A. I think it was. I think the check was made 
out payable to Jules Bache and Company. 

Q. Was it a check or draft? 

A. I think it was a eashier’s check. 

Q. Do you have any recollection of what bank it 
was on? 

A. It could have been, I don’t know—off-hand I 
don’t know, but it could have been. 

Q. That is all right. I say if you don’t know, 
don’t guess at it. 

A. It could have been the Bank of America. 
I don’t know. Of that I am not sure. 

Q. Did you have any salesmen in the office to 
begin with? [362] A. Not at the start, no. 

Q. Who did the selling? How did you go about 
selling these stocks that you say you sold? The 
stocks on the big board? How did you get any 
clients? 

A. Well, we developed a market letter on the 
order of some of these companies in New York 
where they send out a brochure—not a brochure, but 
a market letter every week, giving them the high- 
lights of the market. 
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Q. When did you start to send out this market 
letter? 

A. I couldn’t tell you the exact month, sir, but 
during the first six months I was there, somewhere 
around there. I don’t know. 

Q. Who would get up this market letter? 

A. A gentleman by the name of Eastman. Larry 
Eastman. 

Q. Was he over there at that time with you? 

A. He came over, yes, sir. 

Q. Do you know who sent him over? 

A. Mr. Factor did. 

Q. Now, this market letter, did this contain in- 
formation about various stocks on the big board in 
England? 


A. Yes. It was a market letter consisting of 
about, I don’t know, six or eight pages, about that 
big (indicating), published every week. 

Q. Now, to whom was this market letter sent? 

A. Toa list which was obtained through a com- 
pany in [363] England that did the printing of this 
booklet. 


Q. Did you purchase a mailing list from some- 
body ? 

A. They handled it. We paid them postage and 
they mailed it out. 

Q. Through a mailing list that they had? 

A. Yes. 

Q. What other forms of literature did you send 
out? Let me change that, please. 
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What other forms of advertising did you do dur- 
ing this period? 

A. Well, in this market letter was a brief resume 
of active stocks and so on and so forth, and what 
the trend was and Mr. Eastman used to write a 
market letter describing the conditions of particular 
stocks, and then we had a little coupon to mail back 
to us. If they would cut that coupon out and mail it 
back to our office, we would send them a book. 

Now, this book which consisted of approximately 
200 pages, or 250, a very fine bound book, in imita- 
tion leather, and the name of the book—I forget 
what it was actually called, but it just gave a resume 
of market operations; how people buy stocks and 
how they sell them. 

We sent that book out to these people who would 
send in this coupon and that book, I imagine we 
sent out thousands of them. 

Q. Now, who wrote the book, or was that a book 
that [364] had already been published ? 

A. That is something I forget. I did know. I just 
don’t know now. I do know I didn’t write it. 

Q. Was that a book especially written for you 
or was it a booklet that had been written and that 
was already available but which you were sending 
out? 

A. No, it had to be put together. That I do 
know. Somebody had to make up the book. It 
wasn’t a book you could go out and buy in a book 
store, that I do know. 
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Q. Do you have any recollection now of what it 
cost to get this book up? 

A. I have a vague recollection in terms of Eng- 
lish money. I would say it cost us at least seven or 
eight shillings, which would be the equivalent of 
$2.00. 

Q. $2.00 a copy? 

A. Yes, somewhere thereabouts. I don’t know. 

Q. How many copies? Can you give us the over- 
all cost? 

A. They sent thousands of them out. Ten, twelve, 
fifteen thousand. I don’t know. 

Q. What was the cost of this weekly market 
letter? 

A. That I really am not in a position to tell you 
because I don’t know. I haven’t the slightest idea 
what it cost. There was postage involved. It had to 
be mailed. What it cost, I don’t know. 

Q. Do you know how large your mailing list 
was? [365] ! 

A. Do you mean just approximately, would you 
say, that we sent out every week or so? 

Q. Yes. 

A. Three or four hundred thousand. 

Q. I take it a considerable time had to elapse be- 
fore you developed a clientele of your own? 

A. That is correct. 

Q. Are you able to tell us how long, approxi- 
mately, it was before you began to get any returns 
in the form of customers from all this activity ? 

A. Will you just ask me that again, sir? 
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Q. Well, I will change it a little. Perhaps it was 
too complicated. How much time would you estimate 
elapsed between the time you first started to send 
out this market letter and the time that you began 
to get some customers as a result of it? 

A. How much time? 

Q. Roughly, yes. 

A. About two or three months. A couple of 
months. 

Q. And during that period, the expenses of the 
operation were paid from what source? 

A. Well, Mr. Factor used to send me some 
money and I used to get some money from Mr. 
Klein. 

Q. Who is Mr. Klein? 


A. Mr. Jack Klein. He represents the Max Fac- 
tor [366] Company of England. 

Q. Mr. Arthur Jack Klein? 

A. Yes. 


He had nothing to do with our company except 
we know Mr. Factor knew him real well and at 
times there, before we got going, we needed money 
pretty badly. We didn’t have any, so he advanced 
the money to us. i 

Q. ‘Can you tell us how much he advanced? Do 
you know how much he advanced ? 

A. In round figures, possibly. I remember one 
time I got, I think, two or three thousand pounds 
from him. That would be ten or fifteen thousand 
dollars. I don’t know what it was at the other times. 
It might be ten thousand dollars. 
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Q. At any time did you receive any jewelry 
from Mr. Factor. 

A. That jewelry was brought over by Robert 
Cowan. He also is a brother-in-law of Mr. John 
Factor. In addition to that, he is a make-up special- 
ist for the Max Factor Company. 

He came over to England to represent the Max 
Factor Company and on his way over he brought 
the jewels over. 

Q. What jewelry was this? 

A. I did not know, but I do now; after listening 
to the trial and other things, I remembered it. 

I think it amounted to two diamond bracelets and 
a pretty substantial sized square cut diamond; a 
very good one. [367] I don’t know how many carat, 
but very fine jewelry. | 

Q. What did Mr. Cowan do with that jewelry? 
Did he give it to you? : 

A. No, he pawned it. 

Q. Where? Do you remember? 

A. In London. | 

Q. And how much of a loan did you obtain on 
the jewelry? 

A. I think it was around 7,000 pounds. Six or 
seven. I don’t know. 

Q. And what did you do with that money? 

A. We put it in the business. We used it. 

Q. Did you later on repay the pawnbroker the 
money that was borrowed ? 

A. Later I found out about it, they redeemed the 
pledge. © 
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Q. Did you, yourself? 

A. No, Mr. Cowan did. He redeemed the pledge 
and in turn, as I understand, he sold the jewelry. 

Q. Did you give him the money with which to 
redeem the pledge from C. Rankin Nevens and 
Company ? 

A. The money to redeem—it is one of two 
things. Either I gave it to him or we got the money 
from Mr. Klein. I just don’t know. It is so far back. 

@. When did you start to sell the stock of Kirk- 
land Gold Rand Corporation ? 

A. When? [368] 

Q. Yes, when? 

A. About three or four months, I would say, 
after we started to do business there. 


Q. And you can’t fix the time exactly? 
A. No, it is too far back, 23 years. 


* ee ke 


Q. Before you started to sell Kirkland Gold 
Rand stock, did you have any salesmen working 
for C. Rankin Nevens and Company? 

A. Yes. 

Q. How many? 

A. At that time I would say two or three. 

Q. Did you know when they started to work for 
you? 

A. Well, there I go again. I don’t know the date 
or the month, but they did work there. 

Q. Who were the salesmen, if you can remem- 
ber, who were working for C. Rankin Nevens and 
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Company at the time the sale of Kirkland Gold 
Rand stock began? [369] 

A. The names of the ones who started when it 
began ? 

Q. That is right. 

A. I think one was Henigan, Dudley Adelman— 
you are asking me at the start, is that correct? 

Q. Yes, at the start. 

A. There was another one, of course, that 
started. 

Q. Was Monty Steinberg the other one? 

A. That is right. 

Q. Where did these three men come from? 

A. From the United States. 

Q. Do you know who sent them over? 

A. Mr. Factor. 

Q. By the way, I didn’t ask you before. How 
much were you drawing a week during this period ? 

A. Twenty pounds, which is equivalent to $100. 

Q. What was the basis of compensation for 
these salesmen? Were they paid on a commission 
basis or a drawing account and commission, or what 
was the arrangement? 

A. I think they had a drawing account of $100 
a week which would be in terms of 20 pounds a 
week and then depending on the type of work they 
did, if they were telephone men they got a certain 
commission. If they made personal contact with the 
potential buyer, they got more. 

It averaged all the way from 1714 per cent, I 
would say, up to 25, 29 or 30, somewhere there- 
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abouts. I don’t know, but [370] somewhere in that 
bracket. 

Q. Now, did these three salesmen that you have 
mentioned stay with C. Rankin Nevens and Com- 
pany throughout the period of its operations? 

A. Yes. 

Q. Did additional salesmen come over from the 
States? A. Yes, sir. 

@. Can you tell us the names of these additional 
salesmen that came over? 

A. To the best of my knowledge, let’s say—we 
have the three, haven’t we, that we just mentioned? 

Q. That is right. 

A. We had Teddy Baldwin, I think he was an- 
other one, Nat Sang, Benjamin Ferlis, I think it is 
spelled, and David Copeland. 

I am trying to think. I know there were more. 
Harry Crane? 

That is right, Harry Crane. 

How about Max Oxman? A. Yes. 
Sam Garfield? A. Yes. 

Dave Hayman? 

Oh, yes. Yes. I forgot about him. 

Mark Freeman? [371] 

Yes, he was over there. I believe he was. 
How about Lee Gordon? A. Yes. 


ODOPOPHDOPSO 


Now, were all of these men working for you 
at one and the same time? 


A. At the same time? 
Q. Yes. 
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A. No, I wouldn’t say that. No. No. Off and on, 
you know. 

Q. They would come and go? 

A. That is right. 

Q. All of those that we have named, did they all 
come from the United States? A. Yes. 

Q. Can you tell us who provided the funds for 
their transportation and to get them started, and 
the original expense money? 

A. Mr. Factor. That I do know. 

Q. Did your brother come over there in 1935? 

A. Yes. 


Q. Can you tell us how long he stayed there? 
A. A little over a year, I think, or somewhere 


thereabouts. 

Q. According to his testimony, he was not a 
salesman. 

A. That is right. He was not a salesman. [372] 

Q. What about Sidney Cohen? Was he over 
there? 

A. I think so, yes. That name, I am not sure. 
I don’t recall him, but the name is so familiar. 

Q. If you don’t recall, that is all right. 

When the Kirkland Gold Rand operation began, 
how were funds transmitted to Canada for this 
stock? 

A. They were transmitted to Canada. In what 
form or fashion? 

Q. Yes. 
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A. Well, by cable. I think that was done by cable 
most times. 

Q. Through the bank in London? 

A. Oh, yes, yes. 

Q. And was the money sent to Montray Finance 
Corporation ? A. Either that or the other. 

Q. Or Gold Underwriters? 

A. It didn’t make any difference to us. If I may 
elaborate on that, we would just send the money 
there in round figures and they would send us the 
stock for whoever the stock was to be issued. 

Q. How was Mr. Factor repaid for these ad- 
vances that he made to the salesmen to get them over 
there? A. That I couldn’t answer. 

Mr. Donoghue: Your Honor, there is no evidence 
from [373] this witness that Mr. Factor made any 
advances to the salesmen, that I know of. 

Mr. Sher: He said he didn’t know. 

The Court: He testified that Mr. Factor made 
the advances to the salesmen for their expense 
money to come over, but he now says that he doesn’t 
know how Mr. Factor was repaid. 

The Witness: That is right, and may I elaborate 
on that expense for these salesmen? Every one of 
these salesmen—it is common knowledge—they had 
no money and they couldn’t even buy a ticket from 
Chicago to New York, let alone going to England. 

Q. (By Mr. Sher): No, don’t go into that. 

A. All right. 

Q. Did you withhold part of their earnings in 
order to reimburse Mr. Factor? 
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A. We paid them their commission, what they 
had coming. I wasn’t told to hold any and I didn’t 
hold any. , 

Q. Did all of the salesmen get their full com- 
missions at the time they left, or was some of the 
money paid to them later? 

A. As to my knowledge, they wanted their 
money not today but yesterday. 

Q. To help refresh your recollection, Mr. Crane 
testified [374] that $4,000 was paid to him in com- 
missions in 1937 after he returned to this country. 
Do you have any recollection about that? 

A. He what? 

Q. He received $4,000 in commissions, after he 
got back here, from Montray Finance Corporation. 
Would you know anything about that? 

. That he received $4,000, did you say? 

That is what he testified to. 

He received $4,000 in commissions? 

That is right. 

And what year was that in, may I ask? 

1937. 

There is a possibility that he had that com- 
mission coming. I wouldn’t know. 

Q. You don’t remember? A. No. 

Q. How long did you stay in England? 

A. Approximately two years. 

Q. Did you make any trips back to the States 
during this period ? 

A. Yes, quite a number of them. 

Q. How often would you come back? 
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A. There was no specific date or time I had to 
come back. It was as conditions would warrant. 
I would say I made [375] at least ten or twelve re- 
turn trips to New York and to the west coast. 

Q. And how long would you stay here when you 
would come back? 

In the United States? 

Yes. 

Oh, a week or ten days at the very most. 

And then you would go back to England? 

That is right. 

Who was in charge of the office while you 
were away? 

A. We had a Mr. Reeves there who was an office 
manager then, too. 

Q. He was in charge of the operation? 

A. Yes. We had a Mr. Serlis there too. I just 
happened to think about that. He was a little more 
than the average salesman there. He was sort of in 
the capacity of a manager. 

Q. <A sales manager? A. Yes. 

Q. Do you remember when Carlisle Investment 
Trust was organized ? 

A. Vaguely, yes, I do. 

Q. Can you tell us about that? What was the 
purpose of organizing Carlisle Investment Trust? 

A. Well, I don’t know how to answer that. Do 
you mean [376] the purpose of it? 

Q. Yes. A. It was just another office. 
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Q. Was that operated as a separate—did they 
have an office separate from C. Rankin Nevens and 
Company ? 

A. Yes. It wasn’t in the same building. It was on 
another street. 

Q. Who provided the funds for the opening up 
of the Carlisle Investment Trust office? 

A. Our office at C. Rankin Nevens. 

Q. There was evidence in this case that Carlisle 
Investment Trust also got out a market letter and 
published a book? 

A. That is right. It had nothing to do with our 
operation. It was sent out under a different name 
and it was a different address. 


Q. Who provided the funds with which all these 
activities of Carlisle—— 


A. Our office, at C. Rankin Nevens. 

Q. Did you get these monies back at some later 
date? A. I don’t know if we did or not. 

Q. Did you obtain funds from Carlisle from time 
to time? 

A. Once in a while, yes, they would give us some 
money. 

Q. Now, were any of those funds transmitted to 
Canada, to either Montray or Gold Underwriters? 

A. What funds is that, sir? 

Q. Funds that you obtained from Carlisle. 

A. The only funds transmitted that I know of 
was to have them deliver the stock. 
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Q. In other words, when you got funds from 
Carlisle, you lumped that with your own funds, is 
that right? 

_ A. That is right. It didn’t make any difference. 
We asked for so much Gold Rand, and so much of 
the—what is the name of the other one? 

Q. Consolidated-Diana. 

A. That is right, yes. 

Q. Did you go to Canada at any time during 
this period? A. Yes, I did. 

Q. Can you tell us approximately when? I mean 
what year or what time? 

A. It must have been—I think in 1937. I am not 
sure. 

Q. How long were you there? 


A. I went to see the properties of Kirkland Gold 
Rand. 


Q. How long did you stay there? 

A. I stayed on the property just one day. I made 
an inspection of the mine and then I eame back to 
Montreal. From there I went to New York and took 
a boat back to England. 

Q. Did anybody go up to Canada with you on 
this trip? 

A. I think Mr. Reeves went with me or he went 
by himself, I don’t know, but I think I had some- 
body. I don’t [378] know who it was. 

Q. Did Mr. Freeman go with you? 

A. Up to the mine? 

Q. No, to Canada. 
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A. That has been bothering me. I don’t know if 
he went to Canada to do some work there or not, 
and I am kind of mixed up on it. I just don’t re- 
member that. 

Q. If you don’t remember it, you don’t remem- 
ber it. | 

A. But he didn’t go to the mine with me. 

Q. When did you leave England and not go 
back? I mean when did this all send up? 

A. That was in the middle of 1937. 

Q. At that time was the C. Rankin Nevens oper- 
ation wound up? A. I don’t remember. 

Q. Well, when you left there in the middle of 
1937, did you still have an organization going there? 

A. I believe so. , 

Q. Do you know whether Carlisle Investment 
Trust was wound up in 1937? 

A. I think it was. I am not sure. 

Q. You can’t fix the time any more definitely as 
to when in 1937 you came back? 

A. No, I can’t. 

Q. Now, on any of these trips that you made to 
the [3879] States, did you bring any money to Mr. 
Factor? A. No. 

Q. In any form?  &. INo- 

Q. Did you bring any money to anyone else for 
Mr. Factor? A. No, sir. 

Q. On this one trip that you made to Canada, 
on your return, did you bring any funds to Mr. 
Factor, or to anyone for Mr. Factor? 

A. No, sir. | 
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Q. Did you go to the office of Montray while you 
were over there? A. No. 
Q. You didn’t go to the offices? A. No, sir. 
Mr. Sher: You may examine. 


Cross Examination 


Q. (By Mr. Donoghue): Mr. Goulding, do you 
recall coming to our office last Monday ? 

A. Yes. 

Q. And you were interviewed, were you not, by 
Mr. Nasser, Mr. Johnson and myself? 

A. Well, you interviewed me primarily. Mr. 
Nasser and [380] Mr. Johnson were there. I don’t 
know that they asked any questions. 

Q. And didn’t you tell us when you came in that 
you wanted to change the testimony you had orig- 
inally given to the Internal Revenue Service under 
oath ? 

A. Now, just a minute. I said there are a couple 
of things I wanted to change. Not all of the testi- 
mony. 

Q. Will you tell the court what matters you 
wanted to change? A. Yes. 

Q. What are they? 

A. I said that when I came there, when Mr. 
Johnson and—what is the deceased gentleman’s 
name? 

Mr. Johnson: Mr. Blocker. 

The Witness: Yes. ——that when you took my 
deposition in California, that I wanted to change it, 
and I tried to keep Mr. Factor’s name out of the 
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thing. Now, when I was in your office, and that is 
where you referred to, Monday, it is common know]l- 
edge that Mr. Factor is involved in this thing and 
I wanted to change where Mr. Factor is in it and 
where I said previously he wasn’t. 

Q. (By Mr. Donoghue): Previously you denied 
that Mr. Factor had any connection with C. Rankin 
Nevens? 


A. That is right. That happened in California 
when I [381] was interviewed, that is right. 

Q. And you were under oath, weren’t you, when 
you denied it? A. Pardon? 

Q. You were under oath at the time, weren’t 
you? You were sworn by Mr. Johnson before you 
gave that statement that Mr. Factor had no connec- 


tion with C. Rankin Nevens? 

A. Mr. Donoghue, when I was in your office 
Monday and told you—— 

Q. Iam talking about when you gave your state- 
ment to Mr. Johnson back in 1943, you were under 
oath, is that right? A. I think—— 

Q. You denied Mr. Factor had anything to do 
with C. Rankin Nevens? 

A. They never asked me if Mr. Factor had any- 
thing to do with it. Mr. Factor’s name was brought 
up in there, if you will read it. 

I told you I wanted to cooperate with you, Mon- 
day, when I was in your office, and you told me that 
you would forget about that entire thing and start 
over again. Am I right, sir? 
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Q. I may have wanted to forget about your first 
statement. 

A. I am just quoting what you said, sir. Other 
than that, I am not here to perjure myself or lie 
about anything. 

Q. Now, have you since our interview last Mon- 
day, have [382] you discussed your testimony with 
Mr. Factor at any time? 

A. I have discussed plenty of things with Mr. 
Factor and the attorneys. 

Q. How many times since our interview with you 
on Monday have you discussed your testimony with 
Mr. Factor? 

A. Nothing to speak of. He just refreshed my 
memory on a few things which I wanted to find out, 
because I knew I was going to appear here. But we 
didn’t discuss it—nothing to speak of—just a few 
things. 

He never told me what to say and what I 
shouldn’t say. All he told me is “When you get on 
that stand, Harry, you just tell the truth.” Those 
are just the words he said. That is what I am here 
to do. 

Q. And when we interviewed you last Monday 
you said you wanted to change your testimony in a 
certain respect. Will you tell the Court what that 
was? 

A. Yes. As I repeated, I told you, sir, that—let 
me get this word for word—that I wanted to coop- 
erate with you and tell you everything about the en- 
tire case; that I tried to keep Mr. Factor’s name 
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out of it when I was first interviewed in California 
and the reason I did that in California, he was hav- 
ing a bad time there and I wanted to keep his name 
out as much as I could. That was in California. 

But I said when I was going to be here that I 
was going to testify as to anything you wanted to 
know, and you [383] said, “Okay, Goulding, we will 
forget about that testimony that as obtained in 
California.” 

But I am not here to perjure myself or to lie 
about anything. 

Q. Now, when did you tell the government for 
the first time that Mr. Factor had given you a check 
for $25,000? 

A. When did I tell the government? 

Q. For the first time, did you tell the govern- 
ment that story ? 

A. I didn’t tell the government—— 

Q. Well, isn’t it a fact, Mr. Goulding, that the 
first time you told that story to any representative 
of the government was last Monday? 

A. Monday? 

Q. Yes. A. Yes, I believe so. 

Q. That is the first time you ever said anything 
about that to a representative of the government? 

A. That is right. That is right, yes. 

Q. Now, in that interview which we had last 
Monday did you tell us anything about this jewelry 
you were testifying about this morning? 

A. Yes, I touched on it slightly. 

Q. Did you? A. Don’t you recall? [384] 
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Q. No, I don’t. 
A. Well, Mr. Donoghue, I didn’t have—— 
Q. What did you tell us about the jewelry last 
Monday ? A. What did I tell you? 
Yes. 
Well, I think you made some notes on it, sir. 
Well, I have nothing in my notes about it. 
I beg your pardon. I am sorry. I thought you 


Q. What did you tell us about this jewelry last 
Monday ? 

A. I touched on it this way. I knew there was a 
transaction of these jewels and that is no concocted 
idea or story that was put into my mind. I know it 
is a fact. That since I have been in Court and had 
a lot of these things to think over, it just came to 
me how exactly the transaction transpired and that 
is how I explained it today, but what I told you 
Monday, Mr. Donoghue, there wasn’t a jewelry ex- 
change, there was a transaction where some money 
was obtained on that jewelry, sir. 

Q. Mr. Goulding, I show you a document which 
has been marked Respondent’s Exhibit L for identi- 
fication. I ask if it bears your signature. 

A. Yes, that is my signature. 

Q. You swore to that document before special 
agent Walter A. Johnson, did you not? 

I think so, yes. [385] 

And you swore on January 29, 1943? 
Yes. 

Is that correct? A. Yes. 
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Q. You were interviewed in Los Angeles, were 
you not? A. Yes. 

Q. Now, I want to. EL: these questions and an- 
swers to you. 

“Question: Before you went to England did you 
have any conversations with Mr. Factor regarding 
this deal ?” 

I am reading from your statement now. 

“Answer: I spoke to him in New York with Mr. 
Shulman. 

“Question: What was the conversation? 

“Answer: The conversation was that he was 
going to arrange to obtain the shares which he could 
get. With these shares we could make a little money. 
He could get the shares at the right price. 

“Question: Did he advance you any money to go 
to England ? “Answer: No.” 

Is the answer “No” a true statement? 

A. It is quite obvious. I didn’t have the money. 
Now, let’s get back to where we start, if I might, if 
the Court will permit me. As I told you, Mr. Dono- 
ghue—— [386] 

The Court: Just answer the question, whether 
that answer “no” is a true statement. 

The Witness: No, that is right. 

Mr. Donoghue: What do you mean? 

The Witness: That is correct, what you said here. 

Q. (By Mr. Donoghue): Mr. Factor did not 
advance you any funds to go to England? That is a 
true statement? 

A. According to that it is. 
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Q. Is the statement here true? 

A. Yes, in a way, though it isn’t. 

Q. You just contradicted your testimony. You 
realize that, don’t you, Mr. Goulding? 

A. I am not trying to contradict my statement. 
According to that statement he didn’t give me no 
money. Right? 

Q. Which statement is true? 

A. Well, let’s say he didn’t give me no money. 
Okay? 

Q. You want to change your testimony now, 
don’t you, Mr. Goulding? 

A. Not necessarily, sir. 

Mr. Donoghue, this whole transaction goes back to 
so many years ago—— 

The Court: Let’s not have any voluntary state- 
ments of the witness. [387] 

Q. (By Mr. Donoghue): I want to direct your 
attention to the statement which follows the one 
you just answered. 

“Question: You used your own funds for that 
purpose ? “Answer: Yes.” 

Is the answer “yes” a true statement? 

A. Yes. 

Q. Mr. Goulding, who were the partners in 
C. Rankin Nevens and Company ? 

A. Well, to the best of my knowledge, if it was 
formed under a partnership agreement —I do not 
know—it was Mr. Nevens and myself. 

Q. You and he were the partners? 

A. That is right. 
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Q. You testified that you and Mr. Factor were 
partners in that business. 

A. Iam talking about—how do you mean “TI tes- 
tified,” sir? That we were partners in that business? 

Q. I understood you on direct examination to 
say that you and Mr. Factor were the partners in 
©. Rankin—— 

A. I never said no such thing. 

Q. Who were the partners? 

A. Mr. Nevens and myself. 

Q. And what was your profit-sharing arrange- 
ment? A. With who? 

Q. Well, I don’t know with whom. You tell me. 

A. As I stated before, that I was supposed to 
get maybe 20 or 25 per cent out of the profits. 

Q. And I take it Mr. Nevens was to get the 75 
per cent? A. No. 

Q. Who was? A. Mr. Factor. 

Q. How much was he to get? 

A. If I was to get 25, he was supposed to get 
75, sir. | 

Q. And Mr. Nevens, as a partner, was not to 
share in the profits at all? 

A. That I do not know. I do not know what ar- 
rangement Mr. Nevens made with Mr. Factor. No- 
body told me about that. Maybe he was going to get 
the same thing, I don’t know. 

Q. Did you have any partnership agreement 
with Mr. Factor? | 

A. No, sir. Do you mean in writing? 

Q. Yes. A. No. 
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Q. Did you have a partnership agreement with 
Mr. Nevens which was in writing ? 

A. None other than to incorporate the office in 
London, that is all. 

Q. Now, these profits that you have talked about, 
the profits of what business were you to share on 
this ratio of 75-25? [389] 

A. The entire operation, sir. 

Q. The entire operations, meaning what? 

A. Well, C. Rankin Nevens and Company, and 
Carlisle Investment, or Trust, or whatever they 
call it. 

Q. Did that partnership agreement encompass 
Montray and Gold Underwriters as well? 

A. No, I never knew anything about—I wasn’t 
involved in no partnership or financial arrangement 
with Gold Underwriters or Montray, other than to 
send them the monies for the stock they were sup- 
posed to issue. 

Q. Now, you say that the salesmen who received 
advances to go to Europe, or to England, did not 
have anything withheld from their commissions by 
C. Rankin Nevens in order to repay such advances, 
is that right? A. Any withheld? 

Q. Yes. 

A. Well, not to my knowledge. Maybe there 
were. I don’t know anything about it, sir. I don’t 
recall that. 

Q. Well, you testified— 

A. I didn’t think that anything was withheld. 

Q. You testified that C. Rankin Nevens uni- 
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formly did not do that, did not withhold from their 
commissions in order to repay their advances. 

A. The only thing they took off, I believe, is the 
$100 they got a week advanced against their com- 
mission. [390] 

Q. Was that true in the case of Harry Crane? 

A. I just don’t follow you, Mr. Donoghue. 

Q. Was anything withheld by C. Rankin Nevens 
from Harry Crane’s commissions in order to repay 
advances which he may have had from Mr. Factor? 

A. There was some transaction of some kind— 
there was something, but I just don’t quite get it 
clear through my head. Something. I don’t know. It 
was something. I don’t—— 

Q. Now, Mr. Crane has testified that C. Rankin 
Nevens did withhold from his commissions in order 
to repay advances. Does that refresh your memory ? 

A. Yes, I think he borrowed, he owed some 
money or he had something, some jewelry he pawned 
or something, — something like that. I don’t know 
off-hand, Mr. Donoghue, just how to answer that. 

Q. Now, this check you have told us about, this 
story about the $25,000 check. How did that get to 
England ? 

A. Mr. Donoghue, that is not a story. I got a 
check and it was brought over by me, given to Mr. 
Nevens and he gave it to Jules Bache and Company. 

The check was made out, I am positive, to Jules 
Bache and Company. I remember that. That is 
something I do remember. 
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Q. It was delivered by Mr. Nevens to Jules 
Bache and Company? [391] 

A. That is correct. Who he gave it to up there, 
I don’t know. 

Q. What kind of an operation was being con- 
ducted by C. Rankin Nevens and Company, Mr. 
Goulding? 

A. Well, a general stock practice of buying for 
the account of different people. Just like you would 
over here. 

Q. Do you know what the word “bucket shop” 
means ? A. Yes, I do. 

Q. Have you ever described to me, ©. Rankin 
Nevens as a bucket shop? 


A. “Bucket shop” is a perfectly legal transaction 
in England. It isn’t now. There is nothing illegal 
about it. 


Q. What do you mean by “bucket shop”? 


A. Itis a term that is used, which you read once 
in a while—it is going on right now between Can- 
ada, right now and the United States where they 
have these boiler rooms or whatever they call them, 
bucket shops. 

Q. Did you have a boiler room in ©. Rankin 
Nevens? 

A. Nota boiler room, sir. We never would have 
no place to put one. 

Q. What do you mean by a bucket shop, Mr. 
Goulding? 
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A. I cannot elaborate on that too much because 
I am not too familiar with how the word was coined 
or what it is supposed to be for. 

Q. Now, did C. Rankin Nevens and Company 
bear the [392] expenses of the wages of its em- 
ployees? A. Yes. 

Q. And it also bore the expenses of the commis- 
sions of the salesmen, is that true? A. Yes. 

Q. And did C. Rankin Nevens pay its own rent? 

A. Yes. 

Q. Who paid the commissions of Carlisle Invest- 
ment Trust salesmen ? 

A. I think—well, we paid some of them; they 
paid some. Mr. Serlis — that is right, Benjamin 
Serlis. . 

Q. Did you have any interest in Carlisle Invest- 
ment Trust, Mr. Goulding? 

In what fashion ? 

Were you an owner of the business? 

Myself? i 

Yes. ; 

No, I was no director of the company. 

Did you have any financial interest in the 
company ? 

A. Yes. Not me personally. C. Rankin Nevens 
did. We advanced them all those monies. 

Q. Did you invest any money in that company— 
Carlisle Investment Trust, Ltd? 

A. Do you mean ©. Rankin Nevens or myself, 
sir? : 

Q. You, personally. [393] A. No, sir. 
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Q. Was it a corporation? 
I believe so. 
Did you own any of the stock? 
No, sir. 
Well, who did own it? 
A. I don’t know. If there was any stock— 
I doubt that there was any stock issued. I think it 
was just—oh, now I know. The name Carlisle In- 
vestment Company, it was a name that was dormant. 
The name—Mr. Serlis, I believe, was the one who 
liked the idea of that name, or Mr. Hayman, and 
in order to conform with the British law you have 
to get permission, or buy that name and use the 
name, and you can carry on that name just like you 
would here in this country, where you want to use a 
name you have to get permission from the Secretary 
of State—that is in the respective state that you are 
living in—but I doubt it. I don’t know of any rec- 
ords where any corporate papers were set up to set 
up that corporation. 
Q. Who were the principals in Carlisle Invest- 
ment Trust Company ? A. Mr. Goldstein. 
And who else? A. Mr. Hayman. 
And who else? [394] 
And a Captain Mowforth. 
Hamilton-Mowforth, a hyphenated name? 
That is correct. 
And he is a Captain in the British army? 
Something like that. 
Had he had any previous experience in the 
securities business? 











438 John Factor vs. 


(Testimony of Harry J. Goulding.) 

A. I am not sure, but I think he did. [395] 
* ee He 

Q. (By Mr. Donoghue): When did Mark 
Freedman go to England? 

I cannot give you the exact date. 

I mean give us—— 

Do you mean what year? 

Can you give us the year, Mr. Goulding ? 

I think it was 1936 or 1937. I don’t know. 
And how long did he say when he was there? 
I saw him one time. 

You saw him one time? 

Once or twice, that is all. 

Was he there about a week? 

A. I guess he could have been. I saw him once 
or twice. | 

Q. What was he doing while he was there, as far 
as you know? 

A. I don’t know what he was doing. 

Q. You testified he was a salesman for one of 
these [396] companies? 

A. Yes. He maybe worked for Carlisle, I don’t 
know. It is quite possible that he did. 

Q. Well, do you know whether he worked for 
Carlisle? A. I really don’t know. 

Q. Do you know whether he did any work for 
C. Rankin Nevens and Company? 

A. I don’t know. We had them coming and 
going. I don’t know. We had salesmen there and 
they went away and came back. I know he was 
there. 


PPOPOPOPOHD 
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Q. You said he was a salesman for C. Rankin 
Nevens and Company and now you say you don’t © 
know whether he was. 

A. No, I said he came there, he possibly could 
have worked for Carlisle, and he may have done 
some work for us. I don’t know, sir. 

Q. Do you know in what year he was there? 

A. As I said, I don’t remember, ’36 or ’37. 

Q. Do you know how long he was there? 

A. J saw him two or three times, once or twice 
and that was all. 

Q. And what about Lee Gordon, Mr. Goulding? 

A. I can’t tell you much about the man. I knew 
he was there and if he worked in our office, or for 
Carlisle I would not know, but I know he was there. 

Q. When was he there? [397] 

A. That could have been ’36 or ’37 too. I know 
it wasn’t in ’35, I don’t believe. 

Q. Who was Sidney Cohen, Mr. Goulding? 

A. If he walked in the room now, I wouldn’t 
know him. He was a salesman of some kind. I don’t 
know. 

Well, do you know what city he lived in? 
No, I do not. 

Is he living or dead ? 

I don’t know, sir. 

Isn’t it a fact that he is dead? 

I don’t know. 

You don’t know? A. No, sir. 

Is he related to you? 

Sidney Cohen ? 


bPOOoPOoPOPS 
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Q. Yes. A. No, sir. 

Q. Is he related to Mr. Factor? 

A. Not to my knowledge. I don’t know. 

Q. Now, at what price did Carlisle Investment 
Trust sell shares of Consolidated-Diana Gold 
Mines? ) 

A. At what price they sold them for? 

Q. Yes. 

A. I think around five shillings or somewhere 
thereabouts. [398] 

Q. What is that in American money? 

A. That is approximately $1.25, I believe. 
I think that is what they sold them for. 

Q. Did Carlisle Investment Trust bear its own 
expenses ? A. No, sir. 


Q. Did it pay the salaries of its employees? 

A. Well, technically they did. We advanced them 
the money most of the time from C. Rankin Nevens. 

Q. What did they do with this money they got 
on the sale of the stock of Consolidated-Diana? 


A. What did they do with the money? 
Q. Yes. 


A. I guess they paid for the stock, the salesmen’s 
commissions, I presume. 

Q. Office rent? A. Yes. 

Q. And the salaries of any other employees? 

A. I presume so, yes. 

Q. Who directed C. Rankin Nevens and Com- 
pany to advance the money at the time Carlisle In- 
vestment Trust was started? Who directed that? - 
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A. I believe Mr. Factor instructed Mr. Ben Ser- 
lis, who I mentioned previously, who was the man- 
ager there, and he advanced the money to Carlisle 
from Nevens. 

Q. How much was it? [399] 

A. I haven’t the slightest idea, sir. At different 
times, as it went on—— 

Q. Did Carlisle Investment repay those advances 
to C. Rankin Nevens? 

A. Part of it they did, yes. 

Q. Part of it they did? A. Yes, sir. 

Q. Did Carlisle Investment Trust have a bank 
account? A. Yes. 

Q. At what bank? 

A. It was a bank adjacent to the office. It was 
either Barclay’s Bank—I think it was Barclay’s. 

Q. How do you spell that? 

A. B-a-r-e-l-a-y. 

Q. I want to show you Respondent’s Exhibit A’ 
in evidence, agreement between C. Rankin Nevens 
and Harry J. Goulding and ask you if it bears your 
signature. Is that your signature? A. Yes. 

Q. Now, were you and C. Rankin Nevens part- 
ners in C. Rankin Nevens and Company? 

A. I think we were partners to this extent, sir: 
In order to conform with the British ways and 
means of incorporating a partnership or whatever 
they call it, limited, but to be partners financially in 
it, we were not. [400] | 

Q. You were not? A. No, sir. 

Q. Well, why did you execute this agreement 
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then dissolving the partnership between you and 
C. Rankin Nevens, Mr. Goulding, if in fact you 
were not partners? 

A. Well, we weren’t partners. 

What was the question again, sir? 

Q. If you—— | 

Mr. Donoghue: Will you read that question, 
please. : 
(The question was read by the reporter.) 

The Witness: Well, I think it was primarily to 
dissolve the company. 

Q. (By Mr. Donoghue): Well, you weren’t part- 
ners with Mr. Nevens. Why did you do that? 

A. I cannot answer that, sir. 

Q. Now, how did C. Rankin Nevens and Com- 


pany solicit potential customers? 

A. By sending out that weekly publication. 

Q. Did employees of the company solicit busi- 
ness over the telephone? 

A. The salesmen. 

Q. The salesmen did? A. Yes. [401] 


** * # # & 


Q. Now, when did you return to the United 
States and not go back again to England? 

A. Around 1937, sir. | 

Q. Wasn’t it on or about November 30, 1936? 

A. It could have been. I don’t have the exact 
date or month. [403] 
**ke* ee & 

Q. How many shares of Kirkland Gold Rand 
stock were sold by C. Rankin Nevens and Com- 
pany ? 





Commissioner of Internal Revenue 443 


(Testimony of Harry J. Goulding.) 

A. That is very difficult for me to answer that. 

Approximately? [405] 

It is very difficult for me to answer. 

Can you give us an estimate? 

- I really haven’t the slightest idea, sir. I don’t 
know. 

Q. To whom did Carlisle Investment Trust remit 
for the shares of Consolidated-Diana which it 
bought? A. To whom they remitted? 

Q. Yes. 

A. As TI recall, C. Rankin Nevens and Company 
used to remit in behalf of Kirkland Gold Rand 
shares and Consolidated-Diana. We would send 
them over round sums of money which would take 
care of other expenses that they had in Montreal, 
and they in turn would send us the Diana stock to 
the registrar and the Kirkland—it was sort of in 
one package it was sent back. 

Q. Did you tell us last Monday that C. Rankin 
Nevens only remitted for the stock of Kirkland 
Gold Rand? 

A. I possibly could have told you that, sir, but 
I do know when we had to have the shares delivered 
to the people, we would send the necessary funds for 
Consolidated-Diana—to the same office—I think it 
was either to Montray or to Gold Underwriters, one 
of the two. 

Q. Who paid your expenses, Mr. Goulding, on 
the trips which you made between London and the 
United States about which you have testified? [406] 

A. The many trips that I made you mean? Well; 
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that was taken out of the company. I would draw a 
check on C. Rankin Nevens and a voucher would be 
drawn in some fashion for me to go to the United 
States. : 

Mr. Donoghue: No further cross examination. 


Redirect Examination 


Q. (By Mr. Sher): Mr. Goulding, this morning 
I asked you who advanced the money for your first 
trip to England and you said Mr. Factor. Then on 
cross examination, in response to a question by Mr. 
Donoghue, you said Mr. Factor did not advance the 
money. 

Now, I would like to have you tell us which of 
those answers is correct. Did he or didn’t he? 

A. He advanced the money. 

@. Why did you say on cross examination that 
he didn’t? | 

A. Well, for this reason: When Mr. Donoghue 
showed me that document that I had signed in Cali- 
fornia, I stated there that Mr. Factor did not ad- 
vance me the money. However, as I said, I didn’t 
want to have Mr. Factor with all this trouble on his 
shoulders when this first thing came up and that is 
the reason why I said it and anything I have said 
here in Court is the truth. 

Q. The truth is which, he did or did not advance 
the money? [407] 

A. He did, sir, and what I said about him not 


advancing me the money there is not true. 
*nree # 
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was called as a witness on behalf of himself, and, 
having been first duly sworn, testified as follows: 
The Clerk: Be seated and state your name and 
address, please. 
The Witness: My name is John Factor. 


Direct Examination 
Q. (By Mr. Sher): Where do you live, Mr. 
Factor? 
A. I live at 1184 Loma-Linda Drive, Beverly - 
Hills, California. 
Q. How long have you lived in California? 
A. I have lived there now since 1949. 


Q. How long have you been in this country, Mr. 
Factor? 


A. I have been in this country since, I think— 
I believe I came over when I was ten and a half 
years old. 

Q. Are you a British subject? 

A. Yes, sir. [408] 

+ te & 

Q. Without any further preliminaries, will you 
tell the Court the origin and development of the 
€. Rankin Nevens and Company, and the Montray 
Finance operations? A. Yes, sir. 

Q. Go ahead. 

A. Sometime in 1935 Mr. Goulding, at that time, 
as I recall, was not employed and in many of my 
conversations with him I thought it was a good idea 
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that we should open up an office in London, Eng- 
land, as a brokerage office. 

Mr. Goulding had no experience in a brokerage 
business. He talked about it then. 

I believe I left for Chicago. I am not certain. It 
might have been before, or after Chicago. There I 
met—although I believe I had met Mr. Nevens be- 
fore that—I believe he was working in a haberdash- 
ery shop and I might have gone in there and bought 
something. To the best of my recollection, I remem- 
ber I again met Mr. Nevens with Miss Camille Pitts 
then. 

Q. And she had been your secretary for some- 
time before [409] that? 

A. * She had been my secretary, I would say—she 
was a part secretary beginning either late in 1930 or 
the early part of 1931. 

She was then employed by Stein-Brennan & Com- 
pany. | 

Q. Is that a brokerage concern in Chicago? 

A. That is right. I had an office in there and a 
trading account. Whether it was that night or the 
next night, I asked in my conversation with Mr. 
Nevens if he would like to go over to England. He 
said he would. And I believe I then told him, or 
made arrangements for him to meet me in New 
York. I then met Mr. Berman. 

Q. Who was Mr. Berman? 

A. He was originally a friend of Mr. Herbert 
Ebenstein. He was an attorney. I believe after talk- 
ing to Mr. Berman, or somehow, Mr. Nevens met me 
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then in New York. I gave him a certain amount of 
funds and he went to England for me. 

I arranged for him either a letter of introduction 
through Bache and Company — I was well ac- 
quainted with them then and I knew they had a 
London office—whether I had an account there then 
or not, I do not remember. 

He went over and I transferred some funds to 
him. I don’t know whether it was, four thousand dol- 
lars or five thousand dollars. That I do not re- 
member. 

Q. Can you tell us how much you advanced to 
him for [410] his expenses before he went over? 

A. My best recollection was that I advanced him 
some money because he didn’t have any and prob- 
ably had a few bills to pay or something, but it was 
not a great deal of money. 

Q. Can you give us a figure, your best estimate? 

A. I would say a few hundred dollars. Maybe 
three or four hundred dollars, maybe five, maybe 
only two hundred dollars. That is besides buying 
him his ticket and transportation. 

Now, whether I bought the transportation or Miss 
Pitts did, I do not recall. 

Q. Now, what was Mr. Nevens to do for you in 
London ? 

A. He was merely going to work there. 

Q. Did you arrange for the use of his name in 
the company ? A. Yes, sir. 

Q. Now, after he went over there, did your 
brother-in-law, Mr. Goulding, go over? 
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A. I believe he left two or three or four weeks 
later. I am not certain. 

Q. What was the understanding as to the kind 
of business that C. Rankin Nevens and Company 
was to engage in? _ A. Brokerage business. 

Q. And how were they to do this? 

A. They were to send out a letter or a four-page 
[411] circular with a coupon in it and whoever 
would reply to that would be placed as a prospective 
customer in that brokerage house. 

Q. Now, is there such a term as an outside bro- 
ker and an inside broker? A. There is. 

Q. What do those terms mean? 

A. An outside member is not a member of the 
London Stock Exchange. He deals through another 


broker, in which way or in which case he gets half 
of the commission. 


Q. And what was C. Rankin Nevens Company to 
be, inside or outside? 

A. They were an outside broker. 

Q. Did you send money over to England in 
order to get this operation under way, in addition 
to the money that you sent to Mr. C. Rankin Nev- 
ens, the four or five thousand dollars? 

A. Yes, I did. 

Q. How much did you send over? 

A. I remember either Mr. Goulding took a cash- 
ier’s check or a draft or a transfer—it was made 
payable to Jules Bache and Company. 

Q. How much? A. $25,000. 
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Q. Do you know where you obtained these 
funds? [412] 

A. To my best knowledge I obtained these funds 
from my own bank, the Bank of America, Los 
Angeles, California. I might have obtained only 
part and perhaps I borrowed part of it. I do not 
recall. 

Q. Were you in frequent touch with C. Rankin 
Nevens and Company, with the London office after 
it got under way? A. Yes, sir. 

Q. How would you be in touch with them? 

A. By telephone. 

Q. How often would you say you would be in 
touch with them? 

A. Well, a good estimate would be that I was in 
touch on the telephone with them three times a 
week; perhaps more or less. 

Q. Do you like to use the telephone ? 

A. I am, by nature, I would say, a telephone 
man, if that is what you mean. 

Q. What was your arrangement with Mr. Gould- 
ing as to the division of profits of the operation, if 
any? 

A. Well, to be frank with you, we didn’t talk 
a great deal about that. I said, “If we make any 
money, Harry, you will get 20 or 25 per cent, what- 
ever it might be.” But we had no definite deal as 
to how much he was going to get. 

Q. Now, are you familiar with—there has been 
some testimony here about a market letter that 
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went out every week [413] from C. Rankin Nevens 
and Company. Are you familiar with that? 

A. I am familiar with that type of operation. 

Q. But are you familiar with the particular 
market letters that were put out by C. Rankin 
Nevens? 

A. I do not recall if I ever saw one or not, but 
my understanding was that they would hire a man 
over there who had previously worked for me who 
knew all about it and I can’t recall his name. 

Q. This man was the one who was to get up 
the market letter? A. Yes, sir. 

Q. Now, there has been some testimony about a 
book that was put out by C. Rankin Nevens and 
Company—not “put out,” I shouldn’t have said 
“put out”—that was distributed by C. Rankin Nev- 
ens and Company to anybody who asked for it. 
Are you familiar with that? 

A. I am familiar with them doing it. I will 
put it that way. Whether I ever saw the book or 
not, I couldn’t tell you. 

Q. Now, was this a profitable operation to begin 
with, right from the start? C. Rankin Nevens and 
Company ? A. No, sir, it couldn’t be. 

Q. Were they making or losing money in the 
early weeks of the operation? 

A. Any brokerage office that anyone would open 
up— [414] that is what we call an outside broker— 
they couldn’t make any money until they could 
establish a clientele. 
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Q. How long would that take in the normal 
course of events? 

A. That depends on how many of those circulars 
they would send out each week, or whatever it 
might be. 

Q. Did you provide additional funds to this op- 
eration in addition to the $25,000 that you have just 
mentioned ? 

A. My brother-in-law went over there, Robert 
Cowan. I gave him two bracelets and a ring so if 
they needed money over there they could use this 
jewelry. 

Q. Whose jewelry was that? A. My wife’s. 

Q. Do you know what the value of those items 
was at that time? 

A. I could only make a rough guess, Mr. Sher. 
I would say I probably paid ninety or one hundred 
thousand dollars for the jewelry. 

Q. Do you know whether or not that was used 
over there? A. Ido. 

Q. How? 

A. JI understand that at first they pawned it 
for either six or seven thousand pounds, then they 
redeemed it and sold the jewelry and used that 
money there. 

Q. Did you ever go to England during this 
period? [415] A. No, sir. 

Q. Now, tell us about the Kirkland Gold Rand 
deal. 

A. After they were established, maybe one or 
two months, I talked this matter over with Mr. 
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Berman. He said he had some connection up in 
Montreal where he thought he could get a good 
issue of gold mining shares. At that time gold 
mining shares in England were very good on the 
market. 

I arranged with Mr. Berman to go to Montreal. 
I also asked him to contact Mr. Maurice Shulman 
whom I have known for years, prior to that. Mr. 
Berman went up there and came back with this 
Kirkland Rand deal. I believe he brought me back 
a prospectus, something that he showed me, and they 
negotiated for the purchase of these shares. 

Q. Mr. Berman was acting on your behalf at 
that time? A. Yes, sir. 

Q. And he was an attorney, I believe you testi- 
fied ? A. Yes, sir. 

Q. Is he now deceased? A. Yes, sir. 

Q. Do you know how long ago he died? 

A. I don’t recall, but I would guess 1938 or 1939. 

Q. Now, who conducted the negotiations in Can- 
ada on Kirkland Gold Rand? 

A. I would say Mr. Berman and Mr. Shulman. 

Q. Did you approve the deal before it was exe- 
cuted? [416] A. I believe I did. . 

Q. We have in evidence here the original con- 
tract and the subsequent option contracts that were 
entered into. Did you approve those specifie docu- 
ments? Were they submitted to you? 

A. They were never submitted to me, Mr. Sher. 

Q. What was the origin of the organization of 
Montray Finance Corporation? 
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A. Well, we probably talked it over and we had 
to have some medium through which to sell it and 
Mr. Shulman, I understand—at that time I didn’t 
know that he used Mr. Berkositz; I took it for 
granted that he organized the corporation himself, 
but the testimony shows that he didn’t, that he went 
to these attorneys and organized this corporation 
for the specific purpose of selling it to the London 
office. 

Q. Now, did you send any money up to Canada 
at the time this undertaking got under way? 

A. Yes, I did. 

Q. Through whom? 

A. I believe Miss Pitts. I believe they said they 
had some payments to make and I am not certain, 
or was not, until I saw the testimony in this Court, 
that it was 6250. My best recollection is that I gave 
her between ten and fifteen thousand dollars to go 
up there, 

Q. And was part of that money to be used for 
the purpose [417] of paying the original payment 
due on the stock? 

A. Whatever they needed they could use that 
money, sir. 

Q. What was the arrangement for reimbursing 
you for these advances that you had made to Eng- 
land and to Canada? 

A. Well, when they would get money from Eng- 
land after selling some of the stock, whatever they 
could reimburse me, they would. 
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Q. Now, how would you arrange to have this 
money transferred to you? How was that done? 
What were the arrangements? 

A. I very often spoke to Mr. Shulman there, 
or Miss Pitts, and if they had just received some 
money up there and they couldn’t use it up there— 
didn’t need it for the moment—I would say, “Can 
you send me so much?” “Can you send me so 
much?” 

Q. How would they send it to you? 

A. It was either by a draft or by wire. 

Q. Was any money ever delivered to you, any 
currency ever delivered to you. from Canada? 

A. No, sir. : 

Q. What arrangement did you have with Mr. 
Berman for the services that he was to perform? 

A. Well, at first when he went up there, I don’t 
think we had any arrangements made, but after the 
matter kept going, I believe the arrangements were 
that he was to [418] get $15,000 and his expenses— 
out-of-pocket expenses, or whatever it might have 
been. } 

Q. For his services through the entire operation? 

A. Well, I wouldn’t put it that way either. The 
entire operation—but that was for his services. 
Whether it would be more later, I don’t know. I 
don’t recall. | 

Q. Do you know whether or not he was paid 
$15,000 plus expenses? 

A. I think so. I think he was paid that. 
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Q. Did Mr. Berman go to Canada from time to 
time? A. I would say a good many trips. 

Q. Are you familiar with the change from Mon- 
tray to Gold Underwriters, where Montray ceased 
doing business and Gold Underwriters took over? 
Are you familiar with that? 

A. I wasn’t familiar with that until I believe 
Mr. Walter Johnson called my attention to it. I had 
forgotten that, or didn’t know it at the time. I 
couldn’t say. 

Q. Did you pay any particular attention to the 
corporate name? A. No, sir. 

Q. In whose hands was that primarily left? 

A. It was all handled by Mr. Shulman and Mr. 
Berman and I would say mostly by Mr. Shulman 
up there. 

Q. Did you have any arrangement with Mr. 
Shulman to compensate him for what he did? [419] 

A. No, but I have dealt with him before and I 
think that, honestly, he could take anything he 
wanted to because he was handling this money. I 
didn’t know what he was going to charge. I pre- 
sumed he would charge a fair price and I never 
went into it hardly with him. 

Q. You had dealings with him for many years 
in the past? 

A. I had dealings with him prior to that back in 
1927. 

Q. Now, according to the testimony that has 
been introduced in this case, you made quite a num- 
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ber of trips to New York from California during 
the years 1935, 1936 and 1937. 

The testimony further shows that you stayed at 
four hotels at different times. The St. Moritz, the 
Essex House, the Sherry-Netherlands and the Dor- 
set. Did you stay at any other hotels that you 
know of? | 

A. I believe I did. 

I believe I stayed at the Waldorf-Astoria once. 
I believe I stayed at the Ambassador. I can’t re- 
member. : 

Q. What was the purpose of these trips, Mr. 
Factor? 

A. I would say mostly they were for business. 
In connection with the English business that I had, 


or, as you say, Montray, or Gold Underwriters, 
with Mr. Shulman or with Mr. Berman. 


Q. Did you consult with Mr. Berman when you 
were there? 

A. Oh, yes, when I was there I always saw him. 

Q. And would Mr. Shulman come down from 
Canada to confer with you while you were there? 

A. Yes, sir. | 

Q. Did anybody else come down from Canada? 

A. Louis Pitts came down several times. I don’t 
know how many. Also Larry Eastman came down 
‘ several times. To my recollection that is about all. 

Q. Now, did you discuss the various problems 
connected with this operation while you were in 
New York? A. Yes. 
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Q. Why couldn’t you have done this on the 
long distance telephone instead of coming to New 
York? 

A. Well, I did a good many times, but there 
were times when I thought I should be there in 
person. 

Q. Did you find at times a personal meeting is 
better than a telephone conversation? 

A. It very often is, I would say. 

Q. Now, were these trips primarily for your 
entertainment and adjustment, or were they for 
business ? 

A. They were for business, but I probably 
amused myself in New York and I believe once or 
twice I brought my wife there. 

Q. Can you tell us now what the transportation 
costs were between New York and California at 
that time? 

A. I would make a guess around $200 up and 
back. [421] 

Q. Round trip? 


A. Round trip. Maybe a little more. Perhaps 
a little less. 


Q. There has been introduced in evidence here 
a compilation prepared by Mr. Johnson showing 
your hotel expenses at the various hotels that are 
listed there and which we have put in evidence. 


Did those hotel bills represent your total expenses 
while you were in New York? 
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A. I don’t think so. I have spent additional 
money in New York, I think, such as restaurants 
and theater perhaps and going some place. 

Q. Are you able to give us any estimate of what 
additional expense—— 

A. No, I couldn’t do that. No, sir. 

Q. You have no way of-—— 

A. That would be a very rough guess, I would 
say. Perhaps I would take some people out, per- 
haps I wouldn’t. I couldn’t make a guess at that, 
Mr. Sher. 

Q. What did Victor Lehman have to do with 
this operation ? 

A. Victor Lehman at the time, as I recall now, 
and I heard his testimony here and it refreshes my 
memory, because it has been so long ago, he was 
just a young attorney who just finished school and 
he was out of a job. I asked [422] him if he would 
like to go up there, that I had some work for him 
to do up there, that he could take care of the office. 

Q. Did you advance his expense money? 

A. Yes, sir. 

Q. Do you remember how much it was, or can 
you give us an approximation? 

A. No. I believe he first went to New York and 
I met him here—I met him in New York and he 
and Mr. Berman and Miss Pitts went up and I 
believe that was the time Miss Pitts took this money 
up there, as I said before, ten, twelve, or fifteen 
thousand dollars. I am not sure what it was. 
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Q. You are not able to tell us now what his own 
expenses were, as you advanced them? 

A. They were very modest. I mean he was not 
a type of a spender. It would only be his railroad 
fare, staying at a hotel and going up there. That 
is all it was. 

Q. Are you familiar with this deal that has been 
referred to in the testimony as the Garth-Chiboug 
deal? A. Honestly, no. 
~ Q. Who handled that? 

A. I think Maurice Shulman handled that en- 
tirely through Hayman or somebody, and I have 
very little knowledge about it because it was very 
new to me when I believe Mr. Walter Johnson men- 
tioned it to me. It was just as new as could be and 
I just did not remember it. It is as vague today 
as it was [423] then, I would say. 

Q. Now, what about the Consolidated-Diana 
transaction ? A. I remember that very well. 

Q. Tell us about that. 

A. Mr. Berman said he had some friends up in 
Winnepeg and felt he could get a good issue of gold 
mining shares. He went up there and negotiated 
the deal and came back. My best recollection is, 
when he came back he told me about it. 

I didn’t see any contracts about it. I didn’t see 
anything. I left it entirely to him. He said he 
bought a certain amount of shares for around eighty 
thousand dollars. 

One evening—maybe I am correct and maybe 
not, to the minute—Mr. Ebenstein, myself and Mr. 
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Berman had dinner. Mr. Berman was talking about 
sending some money up there. We said something 
to Mr. Ebenstein, “You send this money up there 
and maybe something will come of the deal up 
there.” 
There was no understanding of any profit of any 
kind, except that “maybe something will come of it.” 
I believe the next day, two days or three days 
later, I met Mr. Herbert Ebenstein either at a bank 
or at his office, and I gave him the $25,000 and I 
gave him the name and address which I had written 
down, who to send it to. 
Was that Mr. Leipsic? 
I believe that was Mr. Leipsic. 
Now, who was Mr. Leipsie, if you know? 


That was the man Mr. Berman was dealing 
I had never met this man. 


Was he a lawyer or an engineer? 
I couldn’t say. 
Q. Where did the money to pay for the rest of 
the eighty thousand dollars come from? 
A. I think Montray sent the rest of the money. 
I believe it was $54,000. There is some difference 
there of one thousand dollars and perhaps that was 
the exchange, American, or something. I couldn’t 
swear to that. But I know that the transaction was 
eighty thousand dollars. 
Q. For which a certain number of shares of 
Consolidated-Diana were to be delivered ? 
A. Delivered to Montray as far as I was con- 
cerned. 





Commissioner of Internal Revenue 461 


(Testimony of John Factor.) 

Q. Now, there was testimony this morning that 
certificates totaling one million shares of Consoli- 
dated-Diana were delivered to Mr. Ebenstein and 
he turned those certificates over in Mr. Berman’s 
office. Were you present then? 

A. I was present when he turned them over. 

Q. What happened? 

A. There was some conversation that these 
shares were sent to Mr. Ebenstein by mistake and 
I think Mr. Ebenstein was put out a little about it. 
I don’t recall, it is so long ago. 

Mr. Ebenstein handed the certificates over—signed 
them and handed them over. If I had to swear 
that it was one [425] million shares, I couldn’t do 
it. It might have been 200; it might have been 
300 and it might have been one million. 

Q. What was done with the certificate, or certifi- 
cates, after Mr. Ebenstein handed it over? 

A. To my best recollection Mr. Ebenstein sent 
it back to Mr. Leipsic. 

Q. To do what? 

A. Wherever the deal was made, for them to be 
sent to. 

Q. In other words, take them out of Mr. Eben- 
stein’s name and put them in the proper names? 

A. That is right. 

Q. What do you mean, or what do you know 
about a company that has been referred to in the 
testimony as Canadian Mining and Industrial Se- 
curities, Ltd.? 
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A. I never heard of it until I heard it in this 
court room. 

Q. Was that something handled by Mr. Shul- 
man? 

A. That was Mr. Shulman’s company and they 
handled it that way. 

Q. There has been testimony here as to the sale 
of approximately 175,000 shares of Consolidated- 
Diana, other than the so-called treasury shares, to 
Carlisle Investment. 

Do you know of your own knowledge how many 
shares of Consolidated-Diana were sold by Car- 
lisle ? A. (No response.) [426] 

Q. Did you get remittances from Carlisle at any 
time? A. No, sir. 

Q. Who was Mr. Bleet? 

A. Mr. Bleet worked for me. As a matter of 
fact, he and his brother have been working for 
me, I would say, for 37 years. 

Q. Is he alive? 

A. No. Mr. Bill Bleet is dead. Mr. Leonard 
Bleet is still employed by me. 

Q. During 1935, 1936 and 1937, was Mr. Wil- 
liam Bleet working for you? A. Yes, sir. 

Q. Doing what? 

A. Well, he was doing, I would say, odd jobs. 
If I had to send him up to Canada for something, 
he would go, and many other things. As a matter 
of fact, he was well fixed. Whether he had enough 
to live on, I couldn’t say, but he wanted to do some- 
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thing extra. He has always done something extra 
for me which he got paid for. 

Q. Mr. Nevens testified that he received $100 
a week from Mr. Bleet for a period of 12 or 13 
months after he returned to this country. Whose 
money was that? 

A. That would only be my money, sir. 

Q. Did you give that money to Mr. Bleet to 
settle those matters? [427] 

A. I didn’t give him $100 each time, but I said, 
“Bill, each week, send this man $100 a week.” 

Q. Did you pay Mr. Bleet anything during this 
period, 1935—— 

A. He was taking $100 a week too. 

Q. Had you borrowed any money from Mr. 
Bleet at any time? 

A. Yes, it was borrowed on Mrs. Factor’s jew- 
elry. Not the same jewelry we were speaking of 
before. 

Q. Do you know when that was, in 1935 or 1936? 


A. I wouldn’t say the dates, Mr. Sher. I know 
we had some transaction where he loaned me some 
money, or through his nephew, Bernstein, but I 
couldn’t give you the dates. 

Q. How much jewelry did you have altogether, 
or did your wife have altogether at this period, 
Mr. Factor? A. About a half million dollars. 

Q. Had you been engaged in stock market trans- 
actions prior to this period? A. Yes, sir. 
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Q. Can you tell us whether or not these pay- 
ments to Mr. Berman were made directly by you 
or through Mr. Bleet? 

A. Some of them might have been made directly 
by me and some of them by Mr. Bleet, and some of 
them might have come from Canada, I am not cer- 
Q. Who was Larry Eastman? [428] 

A. He was an advertising man and writer who 
had done some work for me a good many years ago. 

Q. Did you arrange for him to go to work in 
connection with this transaction? A. Yes, I did. 

Q. Where did he go? 

A. He went into Canada, in Montreal. 

Q. Was he also in England during any part of 
this time? | 

A. He stayed quite a while in Canada and then 
he went to England. 

Q. Did you provide any funds for Mr. East- 
man’s expenses when the thing first got started? 

A. Only to go to Montreal. I mean his car fare 
and he probably needed a few dollars to pay up his 
bills or something, but not very much, Mr. Sher. 

Q. What function did he perform in Montreal? 

A. Well, he got up a circular and it was sent to 
England. 

Q. Was this the newspaper Mr. Martin testified 
about this morning, or don’t you know? 

A. I would say the same thing. I didn’t call it 
a newspaper. I thought it was more of a market 
folder, or something. 
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Q. Were there mailings from Canada to pros- 
pective customers in England? A. Yes, sir. 

Q. Now, tell us about that. 

A. To make a guess, I would say they probably, 
over a period of time, sent out over three or five 
hundred thousand of those circulars. 

Q. How often would these go out? 

A. They would probably go out 50, 75 or 100 
thousand a week. I don’t recall, sir. 

Q. That involved what, postage, mailing, stamps 
and the like? 

A. You have to consider the three-cent stamp in 
England. I would say conservatively it would be 
from 6 to 6.5 cents apiece. 

Q. And you think between four hundred thou- 
sand and five hundred thousand of those were sent 
out over this period of time? 

A. I think so. I think so. 

Q. Do you remember what Mr. Eastman’s salary 
pays? 

A. I feel I don’t remember, Mr. Sher. 

Q. By whom was he paid? 

A. By Montray or Gold—one of the two. He 
was not paid by me. 

Q. He was not paid by you directly? 

A. That is right. 

Q. Now, Mr. Crane testified that he went over to 
England on two different occasions to act as a sales- 
man and [430] that you advanced a total of five 
thousand dollars to him in connection with that. 
Can you tell us about that? 
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A. I would say it was not only for the advance, 
for going over on this trip, but over some period, 
maybe five months or six months prior to his going 
over, I knew that he was going to go over there, 
and that he wanted to go over and I sort of loaned 
him money each time because I knew sooner or later 
he was going to make it up and I would get paid 
for it, so it amounted to about five thousand dollars. 

The exact amount I certainly couldn’t tell you, 
Mr. Sher. 

Q. Now, I want to ask you about some of these 
other salesmen who went over there. I wonder if 
you could tell us if you advanced any money to 
them before they went over and, if so, how much. 

I will mention them: Mr. Ben Serlis. 


A. Well, Mr. Ben Serlis, I advanced quite a bit 
of money to him and a man named Dave Copeland. 
They were both associated with one another. Mr. 
Ben Serlis actually went over there as a sales man- 


ager. 

Q. Can you tell us approximately how much you 
advanced to him when he went over? 

A. I would say between the two of them, four 
or five thousand dollars. 

Q. Did you advance any funds to John Henni- 
gan? [431] A. Yes. 

Q. How much? 

A. I don’t recall how much, but it was not a big 
amount of money, I would say. I would say I 
furnished his transportation and perhaps two, three 
or four hundred dollars, at the top. 
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Q. Now, in this connection, can we place a figure 
in the record as to what the cost of transportation 
was at that time, approximately? 

A. Well, they all went over first class if my 
memory is correct. <A trip on the boat to England 
would be about $350 or 365 or 375, around those 
figures. 

Q. When you say that you furnished transporta- 
tion to any of these people, we can assume that is 
the figure you are talking about, the $350 to $375? 

A. Qn the boat, yes, sir. 

Q. You say they all traveled first class? 

_ A. They all traveled first class. 

Q. Wat about Ted Baldwin? Did you advance 
any money to him and, if so, how much? 

A. I really don’t know, Mr. Sher. I gave him 
a ticket and if I did it could only be one or two 
hundred dollars. 

Q. Marty Steinberg? 

A. I would say the same for him. [432] 

Q. Sam Garfield? Was he over there? 

A. There was a combination there of four men. 
They were all in business under the name of Her- 
man Garfield and Company. Three of them went 
over to England. Sam Garfield, Mark Freeman, and 
Mr. Maxwell P. Oxman. 

Q. What did they do there? 

A. They were salesmen. 

Q. Did you advance money to—— 

A. I am not sure whether I did or not. They 
had money I think and I don’t recall, and I wouldn’t 
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want to say, except giving them their tickets or 
their fare I doubt whether I gave them any money 
because I don’t think they needed it. 

Q. How about Nat Sang? 

A. Nat Sang, I believe I gave him his transpor- 
tation and about $500. 

Q. How about Dave Hayman? 

A. I never gave Mr. Dave Hayman any money 
to the best of my recollection. He was a product 
of Montreal, Canada. 

Q. Any money advanced to him was advanced 
through Montreal? 

A. Through Montray, through Mr. Goldstein. 

Q. Now, how about Michael Goldstein? Did you 
advance any money to him when he went to Eng- 
land? A. No, sir, not to England. 

Q. How about when he started to work in Can- 
ada? [433] 

A. I gave him transportation and gave him 
some money. I also remember giving his wife $50 
a week. ! 

Q. For how long? | 

A. Until she went over to England. 

Q. Can you make an estimate of when that was? 

A. It would only be a guess on my part. 

Q. Can you place any overall figure on the 
amount you advanced to Mr. Goldstein and his wife 
—you personally, during this period ? 

A. There is not much we can say with that. I 
don’t know whether you want to bunch that up 
much. Mr. Goulding and Mr. Goldstein, they had 
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their parents living at the time—I also gave their 
parents, I believe, every week, somewhere around 
$35, $40 or $50, that I recall. 

I also had Mr. Goulding’s father in the hospital. 
I paid the hospital bill. I also paid funeral ex- 
penses for him. 

Q. Was that during this period? 

A. Yes, sir. 

Q. Can you give us an estimate of how much 
that all involved? 

A. It would only be a guess, Mr. Sher, and I 
may be wrong, and I may be under and I may be 
over, but I can make a fair estimate. 

Q. Well, let’s have that. 

A. I would say as far as Mr. Goldstein and his 
wife [434] are concerned, I would say it would be 
under $100. 

Q. Is there anything additional that you can 
say in connection with the advances to the parents? 

A. I don’t recall how long this was and we were 
asked to take care of their parents and I did it. 
How long that went on—probably in a year’s time, 
I probably gave his parents $2,000, and I paid for 
his father’s funeral. 

That is the best you can do for us here now? 

That is the best I can do. 

Now, what about Dudley Adelman? 

All I gave him, I believe, is a ticket. 

Who was Mark Harris? 

Mark Harris was also a mining promoter, I 
would say. He came to me and wanted to see me. 
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He wanted to go to England. He thought he could 
get some deals on the London Stock Exchange and 
I sent him over there. 

Q. Was the money for Mr. Mark Harris pro- 
vided by Montray? 

A. I am not sure about that. Hither it was 
provided from me or—because he lived in Canada 
and it is possible that Montray paid for it. 

Q. We have stipulated that $2,000 was paid to 
Mark Harris in July, 1935. Would that help you 
on that? 

A. That does help, that he got paid from Mon- 
tray. | 

Q. Now, who was Sidney Cowan? [435] 

A. Sidney Cowan, I would say, was also a sales- 
man in New York. I was very friendly with him 
and I sent him over there. 

Q. Do you know when it was that he went over? 

A. I think it was 1936. I am not sure. 

Q. Now, we have stipulated in evidence the two 
payments to Mr. Sidney Cowan of $1,000 each, I 
believe, early in 1937. Would that help you? 

A. It is very possible. 

Q. Would that be the money that you would be 
referring to? 

It is possible, yes, sir. 

What about Lee Gordon? 

Well, I heard his testimony this morning. 
Did he go over to England? 

He certainly did. 
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Q. Did you provide any funds to him to go 
over? 

A. I provided the funds. Where they came 
from I couldn’t tell you. Whether it was part of 
that $2500 check or the $2500 check belonging to 
him, or whether he went over there with an ad- 
vance of this sort, or he came back and got the 
commission, Mr. Sher, I can’t tell you. But I do 
know this, that if I wanted to cash a check at the 
Essex House I could do it much better than he 
could for $2,000 or $2500. 

Q. And you stayed at the Essex House prior to 
this? [436] A. Yes, sir. 

Q. How many times, or over a period of how 
many years? 

A. A good many times. I had established credit 
there. 

Q. Were you thoroughly well known in New 
York City at this time, Mr. Factor? 

A. Well, I would say I was known and as far 
as my credit is concerned, if that is what you mean, 
I have good credit at every hotel. 

Q. What was Mr. Gordon doing at that time, 
if you know, before he went over to England? 

A. I think he was out of a job. 

Q. Do you know whether or not he had estab- 
lished credit at the Essex House? 

A. No, sir, I do not. 

Q. Let me ask you directly, was this $2500 the 
draft that was in evidence this morning, was that 
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money that you received from Mr. Gordon or wasn’t 
it? A. I did not, sir. 

Q. Did you know Mr. Joseph Martin? Did you 
have any dealings directly with him at any time 
during this period? A. No, sir. 

Q. Who, if you know, recruited Mr. Martin? 

A. I think Mr. Larry Eastman did. 

Q. By the way, did you yourself recruit the 
various salesmen that we have been talking about, 
or did somebody [437] else do that for you? 

A. I think I did it myself. If I wanted some- 
one I might have asked Bill Bleet to get him, or if 
I didn’t know their address and if I wanted to get 
them, I would ask Mr. Bleet probably to look them 
up for me. 
+e ke & & 

Q. Now, who is Louis Pitts? 

A. He was Camille Pitts’ brother. 

Q. Where did he fit into this picture? How did 
he get into it and what was he supposed to do? 

A. I think Camille Pitts was anxious for him to 
get a job. He wasn’t working. I said, “Well, we 
could set him up in Montreal.” We knew he was 
honest and I said, “Take him up there, send him up 
there, do as you like.” It was perfectly all right. 

Q. Did he stay there throughout the period of 
this Montray and Gold Underwriters operations? 

A. He did stay most of the time and I think he 
went to [438] England in 1937. I am quite cer- 
tain that he did. 

Q. Now, what were his duties in Montreal? 
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A. Well, whatever Mr. Shulman or Miss Pitts 
‘told him to do, he did. 

Q. Did he cash checks for them there, if you 
know? 

A. He kept some of the books and cashed checks, 
whatever it was necessary to do, he did. 

Q. Did you ever see him in New York during 
this period ? 

A. Yes, I think I did once or twice. 

@. Did he bring you any currency from Can- 
ada on these trips, either of these trips? 

A. No, sir. 

Q. Did he ever bring you any currency? 

-A. No, sir. 

Q. There has been some testimony in this ease 
about a safety deposit box that Mr. Louis Pitts 
maintained in one of the banks in Montreal. Do 
you know anything about that, Mr. Factor? 

A. Well, my best recollection is—and this is only 
—I am making a guess there too—that there was 
some talk that he had a box there. He told me, and 
he said when he would get money he would eash it 
and place it in the box and then if he needed the 
draft he would go in there and accumulate it. I 
certainly didn’t tell him to do it, if that is what you 
are referring to. [439] 

Q. Who would give him instructions with re- 
spect to that? 

A. I really don’t know. Perhaps Miss Pitts 
thought he should have it and perhaps he did it on 
his own. I couldn’t tell you. 
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Q. Who is Abe Shore? 

A. Abe Shore was married to a niece of mine. 
Married to Max Factor’s daughter. 

Q. Was he living in California at that time? 

A. Yes, sir. 

Q. We have stipulated in evidence that some 
money was transferred from Canada, either by wire 
or by draft, bank draft, to Mr. Abe Shore, and that 
these transfers were for your benefit. You are 
familiar with that? A. Yes, sir. 

Q. Now, let me put the question to you this 
way: If any money was transferred from Mr. Abe 
Shore to either Montray or Gold Underwriters dur- 
ing this period, whose money would that be? 

A. That would be mine. [440] 
ee kee & 

(A short recess was taken.) 

Mr. Sher: I would like to ask Mr. Donoghue if 
we can agree that on August 13, 1936, $1500 was 
wired by Mr. Abe Shore to Louis Pitts in Canada. 

For purposes of the record, it is stipulated that 
on August 12th or 13th, 1936, the sum of $1500 was 
wired by Mr. Abe Shore—by or on behalf of Mr. 
Abe Shore from California to Louis Pitts in Mon- 
treal and that that money was deposited in the 
Louis Pitts savings account. 

Mr. Donoghue: It is so stipulated, your Honor. 

Q. (By Mr. Sher): I will ask you, Mr. Factor, 
if that $1500 item represented your funds. 

A. Yes, sir. 

Q. Who was Mr. Gilbert? 
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A. Mr. Gilbert was an attorney in Chicago. 

Q. Does he do any work for you? 

A. Yes, he did. 

Q. We have stipulated that the sum of $550 was 
paid to Mr. Gilbert on February 15, 1937. Can you 
tell us what that payment was for? 

Is that G. Gale Gilbert, Jr.? 

A. G. Gale Gilbert, Jr., yes, sir. 

Q. Can you tell us what that was for? 

A. He was an attorney. It was fees. [441] 

Q. What services did he perform for you at 
that time? 

A. My best recollection is that I was in Chicago 
and I received a circular or something, or some 
advertising that they were going to send out of 
Montreal and I looked at it and took it up to him 
to go over and see what it was and if it was all 
right to send out, if there were any mistakes or 
something. I think so. I am not sure. 

Q. Is that for services in connection with this 
Canadian operation? A. Yes, sir. 

Q. Now, there was introduced in evidence this 
morning a draft payable to Arthur Jack Klein. 
This is a treasurer’s check of the Guaranty Trust 
Company for $15,000 endorsed by Arthur Jack 
Klein and by M. A. Freeman. I show you Peti- 
tioner’s Exhibit 35 and ask you if you can tell us 
what that money was paid for? 

A. I would say that to the best of my ability to 
remember Mr. Freeman was up in Canada. He had 
just come back from Europe and I believe he had 
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some clients that he wanted to telephone from Can- 
ada that—in other words, there were pending people 
that he was selling stock to, that he wanted to tele- 
phone from Montreal to England and I believe this 
was a commission check and that Mr. Arthur Klein 
was in this country at the time, and apparently Mr. 
Freeman didn’t want a check made payable to him. 
This is my best recollection. [442] 

Mr. Donoghue: I move that that be stricken. He 
certainly doesn’t know what was going on in Mr. 
Freeman’s mind. 

Mr. Sher: I agree that that may be stricken. 

The Court: Yes, that may go out. 

Q. (By Mr. Sher): Mr. Freeman testified this 
morning that he was engaged in the liquor business, 
I think he said, during this period, and that his 
partners were Herman Garfield, Sam Garfield, and 
Max Oxman. Did you hear that testimony ? 

A. Yes, sir. 

Q. You have already testified that Herman Gar- 
field, Sam Garfield and Max Oxman were salesmen 
who went over to England. 

A. Herman did not. Sam, Mark Freeman and 
Maxwell P. Oxman. They went over there, but 
they were associated together and whatever com- 
missions they made, it would have been split among 
the four of them, I would say. This I knew of my 
own knowledge. 

Q. And it is your testimony that this $15,000 was 
im payment of those commissions? A. Yes, sir. 

Q. Who was J. Richards? 
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A. J. Richards is a bookmaker. I did quite 
a bit of gambling in those days, betting on the 
horses, and I would [443] bring him a draft and 
he would say, “I don’t want to sign this,” so I would 
sign his name, if the draft was made payable to him, 
at times. I don’t recollect. 

You would have to show me each specific item 
to identify it and tell you what it was. But it was 
for my purpose, for my benefit, 

Q. Well, I will not show you each specific item, 
but I would like to show you one. 

Dig out one of those J. Richards drafts. 


(Whereupon the document was marked for 
identification as Petitioner’s Exhibit 37.) 
Q. (By Mr. Sher): I show you a draft on the 


Guaranty Trust Company of New York which has 
been marked Petitioner’s Exhibit 37, dated Novem- 
ber 12, 1935, and payable to J. Richards for one 
thousand dollars. I will ask you to look at the 
endorsement and tell me whether that is your en- 
dorsement. 


A. That was written by me. “J. Richards.” 

Q. Now, can you tell without looking at each 
of these checks that were written in the name of 
J. Richards, whether it bears your endorsement or 
not? 

A. If it does, then I am accountable for it. 

Mr. Sher: I think we are going to have to look 
at all of them. 

Mr. Donoghue: There are not too many. [444] 
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Mr. Sher: Get them out and I will go ahead 
with something else. 

I offer this in evidence. 

Mr. Donoghue: No objection, your Honor. 

The Court: Exhibit 37 is admitted. 

(Whereupon the document marked Petition- 
er’s Exhibit 37 for identification was received.) 
[See Book of Exhibits.] 
+t ete & 

Q. (By Mr. Sher): There were drafts issued in 
the name of Harry Crane during this period in 
1935. Mr. Crane testified that he didn’t receive 
these funds and we have stipulated that they are 
chargeable to you. 

Can you tell us why these drafts were written in 
the [445] name of Harry Crane? 

A. Well, I, unfortunately, was kidnapped and 
had a lot of publicity and I didn’t want to get my 
name in again. He was my friend and I said, “Do 
you mind if I get this check made payable to you? 
When you get it you can give me the money,” and 
that is about the size of it. 

Q. Were some of those drafts endorsed by you, 
if you know? 

A. Well, I couldn’t say unless I saw the signa- 
ture, Mr. Sher, or the handwriting. 

Q. I show you Petitioner’s Exhibit 15 and ask 
you if that endorsement “Harry Crane” is in your 
handwriting? A. I don’t believe so. 

Q. Do you know whose handwriting it is? 

A: No, sir, I don’t. 
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Q. Now, there were also some drafts written 
then in the name of—at least one draft written in 
the name of J. Jenkins. Who was Mr. J. Jenkins? 

A. He was a bookmaker too. 

Q. And the drafts written in his name you have 
assumed responsibility for? A. Yes. 

Q. Now, what, if anything, did you have to do 
with the keeping of the books and records of Mon- 
tray Finance, or Gold Underwriters? [446] 

A. I never saw them. 

Q. Did you give any instructions as to how the 
books were to be set up, or how they were to be 
maintained ? A. No, sir. 

Q. Can you give us an estimate of the cost of 
your telephone conversatons from your home in 
California to London, New York and Canada, in 
connection with this operation? 

A. I would have to sit down with a pencil and 
paper and work it out as well as I could. I couldn’t 
just say off-hand how much. 

Q. How often would you call Canada, would you 
say ? 

A. Well, I would call Canada—I would say an 
average of two or three times a week. 

Q. How often would you talk to London? 

A. On the average of about two or three times 
a week. 

Q. And how about New York? 

A. I couldn’t give you an average of that be- 
cause that really fell into another category. I fig- 
ure that very close and I would pick up the phone 
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and talk to Mr. Berman in connection with our 
matter—I couldn’t give you an estimate, Mr. Sher. 

Q. Can you give us a rough idea of what your 
weekly or monthly phone bill was on account of 
these New York and Montreal calls? 

A. I just couldn’t do it. I would have to sit 
down and [447] rack my brain. 

Q. Will you do that? 

A. I will be very glad to do so and sit down 
and try and figure it out as well as I ean. 

Q. We will give you a little time to do that. 

Now, there has been introduced in evidence this 
account at the Lake Shore Bank in the name of 
Miss C. Pitts which was opened in 1934 and was 
closed in June of 1935 or thereabouts. That was 
your account, was it? A. Yes, sir. 

Q. Tell us why that account was opened in her 
name and what it was for. 

A. When I would go out of town, Miss Pitts 
knew all my business and I wanted to have an ac- 
count so she could pay any bills or anything that 
came in that was to be paid. 

Q. What was the source of the funds that were 
deposited in that account? 

A. Well, now, the two figures of $15,000 each— 
now this is my best recollection—since I think Mr. 
Johnson or Mr. Donoghue mentioned to me that 
they came from the First National Bank, they could 
only be from two sources. Either from the Federal 
Loan Company where I was pawning jewelry, or a 
Mr. Hoffman who was an attorney from whom I 
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borrowed some money on jewelry and also sold 
him some property or mortgages, whatever they 
might have been. [448] 

Q. Now, were you engaged in any enterprise 
for profit during the first six months of 1935? 

A. No, sir. 

Q. Mr. Factor, why didn’t you report the sums 
that you received from Canada in your income tax 
returns of 1935 and 1936? 

A. Well, the best explanation that I can give 
you is that I did—there was a lot of money going 
out that I am today unable to account for, that 
there wasn’t any profits—in my humble opinion 
now. I can be wrong. 

Q. You do say you didn’t report them because 
in your opinion you didn’t make any profits during 
those years? 

A. That is right, and I also was under the im- 
pression, Mr. Sher, that in selling jewelry that there 
were some losses. There were some losses on mort- 
gages that I sold and between the two of them there 
certainly was not any profit. 

Q. Why didn’t you file a return in the year 19372 

A. I didn’t make any profits in that year and 
that is why I didn’t file. No doubt that was a mis- 
take on my part. 

Q. I forgot to ask you this earlier. Maybe I 
asked you, but if I did I have forgotten that I 
asked you. Who was Arthur Jack Klein? 

A. Arthur Jack Klein was a friend of mine in 
England of long standing who is the managing 
director of Max Factor and Company. [449] 
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Q. Now, can you tell us whether or not he pro- 
vided any funds for the operation of C. Rankin 
Nevens and Company by way of loans? 

A. He might have if they had asked him and he 
had it; he would know it was for me and I am sure 
he would loan them money. 

Q. And then get it back later? 

A. Oh, sure. 

Mr. Sher: You may take the witness. 


Cross Examination 
Q. (By Mr. Donoghue): Mr. Factor, how much 

did you receive from Montray Finance in 1935? 

I do not know, sir. 

Pardon me? 

I do not know, Mr. Donoghue. 

You don’t know? A. No, sir, I don’t. 

Can you give us an estimate? ame 

No, sir, unless you put it together. I never 
sat down to figure it out, Mr. Donoghue. 


Q. Well, now, did you receive as much as $25,- 
000? 


A. Oh, I probably did. Iam not sure. I might 
have received more, Mr. Donoghue. 

Q. Did you receive as much as $40,000? [450] 

A. It might have been. 


Q. Did you receive as much as $60,000 from 
Montray in 1935? | 


A. JI don’t know. I would have to look it all up. 
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I mean your evidence is the best that I can take. 
I will put it that way, Mr. Donoghue. 

Q. How much did you receive from Monta, in 
1936 ? A. I don’t know, sir. 

Q. Well, did you receive as much as $100,000? 


* ee He 

The Witness: If I had kept records, Mr. Dono- 
ghue, we wouldn’t all be here. I will put it that way. 

Q. (By Mr. Donoghue): I still want an answer 
to my question, Mr. Factor. 

A. I really don’t know, Mr. Donoghue. 

Q. Did you receive as much as $100,000? 

A. It might have been. I don’t know. I can take 
a look at your records and see what they are, Mr. 


Donoghue. I mean your evidence is a better reflec- 
tion—I can reflect [451] on that much better than 
I can by making a guess. 

Q. Are you willing to accept the respondent’s 


determination of your income in this proceeding ? 
* & ke & * 


The Witness: Mr. Donoghue, I can’t answer 
these questions because I would be making a guess 
and I certainly don’t want to make a large guess 
and find out that it is something else. 

* He He 

Q. (By Mr. Donoghue): How can you tell us 
how much you spent in 1936 if [452] you can’t tell 
us how much you got? 

A. I haven’t told you all I spent. I spent a great 
deal more money than we can ever show in here. 











484 John Factor vs. 


(Testimony of John Factor.) 

Q. What is you best estimate of the amount you 
received from Montray in 1936, Mr. Factor? 

I don’t know, sir. 

Did you receive as much as $100,000? 

I couldn’t say, sir. 

Did you receive as much as $150,000? 

I couldn’t say. 

Did you receive as much as $250,000? 

I couldn’t say, sir. 

Now, what is the amount you received from 
Gold Underwriters in 1937? 

A. I would say the same thing for Gold Under- 
writers, Mr. Donoghue. 

You don’t know what you received ? 

I really don’t. I really don’t. 

Did you receive as much as $100,000? 

I couldn’t say, sir. 

Did you receive as much as $190,000? 

I couldn’t say, sir. 

Well, now, Mr. Factor, under our stipulation, 
you ars conceded the receipt of $122,965.20 from 
Gold Underwriters in 1937. Will you tell the Court 
why that is not taxable income? [453] 
kerk & 

The Witness: No, sir, I don’t know. We stipu- 
lated that and evidently I agreed that I received it, 
Mr. Donoghue. If my attorneys stipulated that, that 
means I received it. 

Q. (By Mr. Donoghue): How much of an in- 
vestment did you have in Gold Underwriters, Mr. 
Factor? 
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A. That all depends on what you call invest- 
ment. If you say to me that in the way of shares 
of stock, I would say I didn’t have one penny in 
there. If you say to me, “advances of money,” then 
I would have to say whatever they needed. 

Whenever they needed money, I would send it 
up there. Whenever they had more money, they 
would send it to me. 

Q. What is the total amount of the advances 
you made on behalf of Gold Underwriters in 1937? 

A. I couldn’t say that, Mr. Donoghue, unless I 
went through your own evidence. That would be the 
best for me to see what I did and what I didn’t, or 
what I sent. I don’t know. [454] 

Q. Is it your testimony that you made no profits 
in 1937 from your operations? 

A. I believe that with my losses that I had for 
selling jewelry and property that I would not have 
any income tax to pay. 

Q. Well, why didn’t you report your receipts 
from Gold Underwriters on your income tax re- 
turn? 

A. Because, unfortunately I didn’t keep books, 
Mr. Donoghue. 

Q. Tell us why you didn’t keep books, Mr. 
Factor? A. I just—— 

Q. You had someone to keep books. You had an 
employee, Camille Pitts, didn’t you? 

A. Yes, sir. 

Q. Why didn’t she keep books for you? 
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A. I can’t answer that question because I just 
don’t know. Why people do something, I don’t know. 

Q. She was keeping books for you when you 
were dealing in the stock market, wasn’t she? 

A. Yes, because it was stock transactions and 
we had to settle with brokers and all that. I had to 
keep them at that time. 

Q. Why didn’t you keep books for purposes of 
accurately computing your income tax, Mr. Factor? 

A. Well, I really also can’t answer you that 
question, except that I didn’t, Mr. Donoghue. I 
can’t go back to my [455] thinking 22 years ago and 
remember why I didn’t—what my thinking was at 
that time, Mr. Donoghue. I just couldn’t do it. 

Q. Who is J. Richards? 

A. J. Richards was either a clerk or he himself 
was a bookmaker. 

Q. What do you mean “was either a clerk or a 
bookmaker” ? : 

A. Bookmakers also have been clerks and he 
might be a partner or a clerk or in their offices. In 
those days they had offices. 

Q. Where was his office? 

A. I don’t remember, Mr. Donoghue. It was in 
New York, I believe. 

Q. You believe. It couldn’t have been in Los 
Angeles? 

A. It might have been. He might have been one 
of the bookmakers in Los Angeles, you are right. 
You may be right. 

Q. And it could be New York, couldn’t it? 
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A. Either New York or Los Angeles. I will put 
it that way. 

Q. Is he still living? 

A. I have never seen him since. 

Q. Will you describe him for the Court, please? 

A. Oh, I couldn’t. I couldn’t describe a man 22 
years ago that I haven’t seen. 

Q. Tell us what he looked like 22 years ago. 

A. Well, I just couldn’t, Mr. Donoghue. It is 
just humanly impossible for me to do that. 

Q. Isn’t J. Richards a name which you have 
used, Mr. Factor? A. No, sir. 

~Q. You have never used that name? 

A. No, sir. 

Q. Well, you heard Camille Pitts testify yester- 
day that J. Richards was you, didn’t you? 

A. Oh, she meant that I signed the check. She 
identified that signature as mine as “J. Richards,” 
yes, sir. But she didn’t identify that I was J. Rich- 
ards, Mr. Donoghue. 

Q. Did you hear Harry Crane testify that he 
had authorized no one to sign his name and that he 
had received nothing in 1935 from Montray? Did 
you hear him testify to that effect? 

A. I don’t believe that he said that exactly. I 
am not sure of that. You would have to go through 
the testimony to see. I don’t think Crane said that. 

Q. Did he authorize you to receive remittances 
in his name? 
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A. Yes, he did. He told me it was all right. “It 
is all right if you get a check made payable to me, 
you can sign my name.” 

Q. Why were you receiving checks in the name 
Harry Crane? [457] 

A. Because I did not want to use my name, Mr. 
Donoghue. 

Q. Why didn’t you want to use your name? 

A. For the simple reason that I had just gone 
through a kidnapping and I didn’t want a lot of 
people to know this or that because, as a matter 
of fact, when a man is kidnapped his mind is not — 
the same. : 

Q. Was your mind affected in 1935 in any way? 

A. Yes, sir. 

Q. What was wrong with it? 

A. You don’t lose that in two years, Mr. Dono- 
ghue. I have never lost it. It is still affected, today. 

Q. Do you mean you endorsed these checks in 
the name of Harry Crane because your mind was 
affected ? : 

A. No, I don’t say that, but I say there are 
many things that I did that perhaps were wrong, 
that I wouldn’t do today. 

Q. Well, why did all this money come to you 
in the various ways it did come to you? It never 
came to you directly, Mr. Factor. Why is that? 

A. I have answered that question, Mr. Dono- 
ghue. I said that I didn’t want to use my name and 
I didn’t use my name in it. 
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Q. Were you trying to conceal the receipt of 
this income, Mr. Factor? 

A. Well, I think Mr. Johnson would be the best 
reason [458] for that, because when he showed me 
some of the checks I admitted I received them. 

Q. In 1935, ’36 and 37 were you trying to con- 
ceal the receipt of income that is involved in this 
case? A. No, sir, I did not, sir. 

Q. Were you trying to conceal your connection 
with Montray and Gold Underwriters, Mr. Factor? 

A. Yes, sir. 

Q. Were you trying to conceal your connection 
with C. Rankin Nevens and Company? 

A. Yes, sir. 

Q. Why? 

A. Because I didn’t want to get any publicity 
on it. I didn’t want anybody to know about it be- 
cause I was a target. Anything that I did would be 
criticized. 

Q. Were you under indictment in England at the 
time of this operation ? 

A. No, sir. There has never been an indictment 
returned in England. 

Q. Against you? A. Yes, sir. 

Q. You are positive about that? 

A. I am positive about that. 

Q. What were they trying to extradite you for? 

A. A warrant of information. That is what we 
[459] call it here. It is not an indictment. I was 
never indicted in England. 
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Q. There were criminal charges pending against 
you in England, were there not, Mr. Factor, during 
the time of this operation? A. In 1935? 

Q. Yes. 

A. They were dismissed by the Honorable Cor- 
dell Hull. No warrant was issued nor any arrest in 
that matter. 

Who is J. J enkins, Mr. Factor? 
Also one of the bookmakers. 
Where was he? 
Hither in New York or Los Angeles. 
Can you remember where his office was lo- 
A. I can’t recall. 
Q. Is he still living? 


A. I couldn’t tell you that, Mr. Donoghue. 

Q. When did you last see him? 

A. I have never seen him since I made those 
bets and paid them. 

Q. Have you ever used the name J. Franklin, 
Mr. Factor? 


_ A. I don’t recall. I don’t recall, Mr. Donoghue. 
What year? 
Q. Did you use it in 1989, Mr. Factor, at all? 


A. Do you mean staying in a hotel? I might 
have used that name. [460] 


' Q. Why did you use that name when you stayed 
at a hotel? 


A. Because at the time I was still afraid of my- 
kidnappers, Mr. Donoghue. 
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Q. Now, Mr. Factor, I wanted to direct your at- 
tention to Petitioner’s Exhibit 34. This draft pay- 
able to Lee Gordon for $2,500. A. Yes, sir. 

Q. I want to ask you, did you receive the pro- 
ceeds of that draft? A. I did not, sir. 

Q. Mr. Factor, how would you have cashed a 
check at the Essex Hotel if you weren’t receiving 
checks in your own name in 1935? 

A. It is very simple. If I had signed my name 
under the name of Lee Gordon I could have cashed 
this check, Mr. Donoghue. 

Q. You didn’t sign your name on any checks 
in 1935, did you, Mr. Factor? 

A. Then I didn’t cash them either. Somebody 
else might have cashed them. 

Q. Could you have gone to the Essex House and 
cashed a check in the name of J. Richards, for 
example? 

A. If my next name would have been—if I had 
signed my own name, they would have cashed it on 
my name, Mr. Donoghue. [461] 

Q. Now, Mr. Factor, was the business of Mont- 
ray Finance your business? 

A. I would say it was my business, yes, sir. 

Q. And would that be true with respect to Gold 
Underwriters? 

A. I would say it was, although I never organ- 
ized the company. I didn’t organize the other one 
either because Mr. Berman and Mr. Shulman de- 
cided those matters. My understanding is, Gold Un- 
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derwriters was formed away before 1935, I think. 
I may not be correct, but I think so. 

Q. You testified about some mailings from Can- 
ada. When were those mailings made, Mr. Factor? 

A. They were made, I would say, in 1936 and 
1936, to my best recollection. Perhaps some in 1937. 

Q. And what was the cost of those mailings, per 
piece? | 

A. I would say if they went to England it would 
cost about 6.5 cents. 

Q. And how many pieces a week would be 
mailed ? : 

A. That again I couldn’t tell you. I think alto- 
gether there was either four or five hundred thou- 
sand pieces sent. 

Q. A week? 

A. No, altogether. Over the whole period of time, 
I would say. 

Q. And who paid for that mailing, Mr. Factor? 

A. Well, Montray or Gold Underwriters. They 
paid for it, I didn’t. [462] 

Q. Now, it has been stipulated, Mr. Factor, with 
reference to check 31 of Montray Finance dated 
October 15, 1935, for $3,500, Montray’s check in the 
above amount was drawn on the Bank of Toronto, 
signed by M. Goldstein, made payable to currency, 
and was endorsed by Goldstein. 

Did you receive the proceeds of that check? 

A. May I see the check, please? 

Q. You surely can. 

A. I can tell better by looking at the check. 
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Q. Ishow you respondent’s Exhibit N for identi- 
fication, a check of Montray dated September 30, 
1935, number 12, for $5,070. I will ask you if you 
received the proceeds of that check, Mr. Factor. 

A. This is made payable to currency. I never 
received any currency from Montreal, Canada, Mr. 
Donoghue. 

Q. I asked you if you received the ieoaaty of 
this check. A. I did not, sir. 

Q. Who is number one in the Montray opera- 
tion, Mr. Factor? 

A. The first time I heard of it was in this court 
room the other day, sir. 

Q. Well, were you the number one man in that 
organization, Mr. Factor? [463] 

A. I was the number one man in that organiza- 
tion if that is what you mean, yes, sir. 

Q. And were you the number one man in Gold 
Underwriters? 

A. I presume I was the number one man. 

Q. I show you respondent’s Exhibit O for iden- 
tification, a check of Montray dated October 10, 
1935, payable to M. Goldstein for $5,080. Do you 
recognize Mr. Goldstein’s signature on that check, 
Mr. Factor? 

A. I believe this is his signature. 

Q. And do you recognize the endorsement as 
being that of Mr. Goldstein? 

A. I think it is the same, yes, sir. 

Q. Did you receive the proceeds of that check? 

A. Unless there was a draft made from that 
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check and came to me, but not this check or this 
eurrency. If he bought a draft for that to me, I 
would have received it. 

Q. Well, who got all the currency that was 
drawn out of Montray, if you know, Mr. Factor? 

A. Mr. Donoghue, I don’t know. 

Q. And who got all the currency which was 
drawn out of Gold Underwriters? 

A. I don’t know, Mr. Donoghue. 

Q. Have you ever sued anybody to recover any 
of that? 

A. There was no reason for me to sue because 
I didn’t know they were drawing checks to cur- 
rency. If it was, it was [464] for some legitimate 
business or something. 

- Q. Do you mean these checks were all for ex- 
penses, these two checks, Exhibit O and N? 

A. Probably. We heard some testimony here 
that some of the cash went to Mr. Shulman and 
printers and for stamps and what-not. 

I don’t know, Mr. Donoghue. I have never re- 
eelved any currency. 

If that check represents a wire sent to me, or any 
of the people involved through whom it came to me, 
I would take the responsibility for that, but I can’t 
say I received this currency because I have never 
received currency from Canada. 

Q. Now, Respondent’s Exhibit E in evidence, the 
cash journal of Montray, shows check No. 12 of 
Montray for $5,070 charged to Harry Crane. Did 
you receive the proceeds of that check? ' 
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A. I did not, sir. 

Q. Do you know what was done with the pro- 
ceeds of that check? 

A. No, sir, I do not. 

Q@. Have you made any effort to find out, Mr. 
Factor? 

A. Only from Harry Crane. I asked him if he 
knew of some of these checks that were made pay- 
able to him, if they were transferred to him. He 
said he doesn’t know. 

Now, if you have a draft to Mr. Harry Crane 
for that, [465] why they made these charges I 
couldn’t tell. I have never kept these books, Mr. 
Donoghue. 

Q. Now, check No. 27 is entered in the cash 
journal of Montray and shows “Currency, J. Rich- 
ards, $5,080.” ; 

Did you receive the proceeds of that check? 

A. I do not—I don’t—I certainly didn’t receive 
it. Unless there was a check made which bears my 
signature, that was made payable to Mr. Richards. 
From these markings, Mr. Donoghue—I want to 
say this—this indicates there was a draft bought, 
or something. I mean there is a—perhaps there was 
a draft bought through this. The bank would know 
about that. 

Q. I show you respondent’s exhibit P for iden- 
tification, a check of Montray dated October 15, 
1935, payable to currency for $3,500. Do you recog- 
nize the signature on that check as Mr. Goldstein’s? 

A. Yes, I do. 
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Q. And do you recognize the endorsement on 
that check, Mr. Goldstein’s? A. Yes, I do. 

Q. Did you receive the proceeds of that check? 

A. I did not. 

Q. I show you respondent’s Exhibit Q for iden- 
tification. A draft of Guaranty Trust Company, 
payable to J. Richards for $3,000, dated October 
15, 1935. [466] 

I ask you if that draft was not purchased with 
the proceeds of check number—of Exhibit P for 
identification ? 

A. I couldn’t say if it was bought with the pro- 
ceeds, Mr. Donoghue. I could only say that I did 
receive this. Since my name is on it, I will take 
responsibility for this draft. 

Mr. Donoghue: I offer in evidence Respondent’s 
Exhibits N, O, P and Q for identification, your 
Honor. | 

The Court: They will be admitted. 

(Whereupon the documents marked Respond- 
ent’s Exhibits N, O, P, and Q for identification 
were received.) 

[See Book of Exhibits.] ‘ 

Q. (By Mr. Donoghue): Did you buy any jew- 
elry for your wife in 1936, 1986 or 1937, Mr. 
Factor? | 

A. Oh, no. I don’t think so. I was selling it in 
those days. [467] 

*e* & & & 

Q. (By Mr. Donoghue): Mr. Factor, are you 

in any business today? A. Yes. 
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Q. What business are you in? 
A. Real estate, advertising, and insurance. 
Q. Are you connected with any company, Mr. 
Factor? A. What do you mean? 
Q. This advertising company; what is the name 
of it? 
A. C.G.K. Advertising Company. I own that. It 
is not a corporation. 
Q. Where is its place of business located ? 
A. 9683 Santa Monica Boulevard, Beverly Hills, 
California. 
Was it ever located at 275 Beverly Drive? 
Yes. 
And it has since moved? A. Yes. 
That is a sole proprietorship which you own? 
Me and my wife. 
What does ©.G.K. stand for? 
- That was Charles G. King, my brother-in- 
law, and [471] he started business with us. 
Q. He has no interest in the business, I take it? 
A. No, sir. 
Q. What kind of advertising do you do, for what 
kind of companies? 
A. I do some for Max Factor and Company, 
and some for insurance companies. 
What insurance companies? 
United Insurance Company of Chicago. 
United Insurance Agency of Chicago? 
Agency, yes. 
Whose business is that? 
My son’s. My son’s and my wife’s. 
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Q. Did you do any advertising for any other 
insurance companies, other than that agency ? 

A. Yes, for the one that Mr. Goulding mentioned 
here. 

Q. What one was that? 

A. Automobile Owners Association. 

' Q. Do you have any interest in the Automobile 
Owners Association? A. My wife has, yes. 

Q. Your wife has? A. Yes. 

Q. Is that a corporation? A. Yes. [472] 

Q. Does she own all of the outstanding stock of 
that corporation ? 

A. No, sir, not all of it. 

Q. Where is their place of business? 

A. Their base is 1819 Walton Street, Kansas 
City, Missouri. 

Q. And the advertising which you do for that 
insurance company I take it, involves sending circu- 
lars through the mails, does it not, Mr. Factor? 

A. Yes, it does. 

Q. I take it, you prepare those circulars, do you 
not? A. Yes, I do. 

Q. How many shares are outstanding in this in- 
surance company you just told us about which has 
its headquarters in Kansas City? 

Mr. Sher: Just a minute. I think, your Honor, 
that this is irrelevant to the issue here. We are 
talking about his ownership in stock in companies 
today. I say that that is immaterial to the happen- 
ings in 1935, 1936, and 1937. 
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The Witness: I think the capital stock of that 
company is $100,000 capital and $100,000 surplus. 

Q. (By Mr. Donoghue): How many shares are 
outstanding of that company, Mr. Factor? 

A. The entire amount, sir. [473] 

Q. In shares, how many would that be? 

A. It is $10 par value, that would be 10,000 
shares. 

Q. Ten thousand shares outstanding? 

A. Yes. 

Q. And how many shares are held by your wife? 
How many of that ten? 

A. I couldn’t say offhand. I could give you some 
of the stockholders if you would like the names, but 
I can’t recall exactly. 


Q. Does she own half of the stock outstanding? 
A. I believe so. 


Q. She is not holding that stock for you, is she, 
Mr. Factor? 

A. Well, we are one, Mr. Donoghue, my wife 
and I. We have never been anything else, as far as 
money is concerned. 

Q. Would that statement also apply, Mr. Factor, 
to your wife’s interest in United Insurance Agency 
in Chicago? 

A. I would say that anything my wife has is as 
good as I have it, sir. 

Q. Now, Mr. Factor, did Camille Pitts represent 
you up in Montreal during the time she was there? 

A. Yes. 
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Q. Was she up there to protect your interests 
on the business of Montray and Gold Underwriters, 
Inc.? | 

A. Well, I wouldn’t say that she was up there 
to protect me. [474] I sent her up there to do 
things, and she looked after matters. I relied upon 
the honesty of Mr. Shulman and Mr. Berman, and 
Mr. Pitts, her brother. She just went up there to 
check up and maybe she could be of help. 

Q. You have complete confidence, I take it, Mr. 
Factor, in the honesty of Miss Pitts, haven’t you? 

A. I do, sir. : 

Q. I take it you had complete confidence during 
the years we are talking about—’35 to ’37—in the 
honesty of Louis Pitts? A. Qh, yes. 

Q. And you do not think that either Camille 
Pitts or Louis Pitts got anything out of these two 
businesses, do you, other than their salaries? 

A. No, sir. 

Q. What about Michael Goldstein? 

A. I think he was honest, yes. 

Q. Now, was Camille Pitts’ job, one of her jobs 
up there in Montreal, to keep track of the cash that 
was coming into Montray and Gold Underwriters? 

A. I wouldn’t say that. 

Q. You wouldn’t say that. Who had that func- 
tion, Mr. Factor? i 

A. That was her brother, Louis Pitts, and most 
of ‘these directions, I believe he received from Mr. 
Shulman when Mr. Shulman was there. [475] 
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Q. Did Camille Pitts have any functions insofar 
as keeping track of the receipts and disbursements 
of Montray was concerned? _ 

A. That I do not know, sir. She went up there 
for the purpose of seeing that everything was all 
right. Whether I could say she was entirely respon- 
sible, I couldn’t say that, because I think she also 
thought that her brother was honest, which he was, 
and therefore probably didn’t look into things as 
an ordinary bookkeeper, or someone who didn’t 
trust someone would. 

Q. What was Miss Pitts up in Canada for, Mr. 
Factor? 

A. I sent her up there to see what was going 
on, and to determine whether she could reconcile 
the books, or whatever she had to do up there. 

Q. Wasn’t one of her functions to see that the 
cash was disbursed only under proper authoriza- 
tion? A. No, sir. 

Q. It wasn’t that? 

A. Not that exactly. She was up there for all 
purposes. But I didn’t give her specific instructions, 
and tell her “You do this, and you do that,” or 
“You do the other.” 

Q. Could you tell the Court, Mr. Factor, what 
instructions you did give her? 

A. When she went up, it was understood she 
was going [476] up to see that everything was in 
order. 

Q. What do you mean that everything was in 
order? 
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A. Well, either books or disbursements—— 

Q. Or receipts? 

A. Or money spent, or receipts—maybe every- 
thing considered, I would say. 

Q. I see. And she was representing you in doing 
that, was she not, Mr. Factor? A. Yes. 

Q. And she was your employee, was she not? 

A. That is right. 

Q. Now, in these telephone calls to London, 
would you from time to time inquiry about the 
sales of K.G.R. stock by ©. Rankin Nevens and 
Company ? A. Yes, I did. 

Q. Would you inquire about the sales of Con- 
solidated Diana stock by Carlisle Investment Trust? 

A. Yes, I did. 

Q. And I take it in those telephone calls, you 
would be informed as to the number of sales that 
had been made would you not? 

A. No, not exactly. I would say, “How are things 
going?” They would say, “We sold so many shares 
this week, and so many shares of that,” but not to 
pinpoint it to exact amounts. Other than that—it 
may be round figures or something. [477] 

Q. I see. 

Now in these calls which you say you made to 
Montreal—I don’t say you “say,” no doubt you did 
make them, Mr. Factor—in those calls did you en- 
quire about the receipts of money—the receipts of 
Montray and Gold Underwriters? 

A. About funds? 

Q. Yes, coming from England. 
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A. Yes, I did. 

Q. You were fully advised, I take it at all times 
about the receipt of funds by those corporations 
from England? 

A. Yes, I would call up and see what shape they 
were in, whether they had money, whether they 
were buying shares, whether they had money on 
hand or did not have money on hand. 

Q. In those telephone calls to Montray, to these 
two corporations, would you make requests that 
funds be withdrawn for your benefit, Mr. Factor? 

A. Yes, I did. 

Q. To whom would you ordinarily address such 
requests? 

A. Well, I want to say here that to my best 
recollection, it was Mr. Shulman I spoke mostly to. 
I considered Mr. Louis Pitts a young man who 
didn’t know a great deal, and all these directions 
were coming from Mr. Shulman. 

Q. But you were giving them to Mr. Shulman, 
and he was relaying them to Mr. Pitts? 

A. That is correct. [478] 

Q. I see. 

Now, did you call Camille Pitts when she was in 
Montreal, instructing her to withdraw funds for 
your benefit from these companies? 

A. Yes, I did. There were times when I did. I 
would say to that, yes. 

@. Now, Mr. Factor, I am going to have to ask 
you about a number of checks. I want you to be as 
helpful as you can with the Court, here. 
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A. I certainly will, yes. 

Q. Now, you testified, Mr. Factor, that you were 
the No. 1 in this organization, didn’t you? 

A. Yes. 

Q. You heard Camille Pitts testify, did you 
not, that the withdrawals from these companies 
were authorized withdrawals? You heard her say 
that, did you not? A. Yes. I did. 

Q. And you have testified that Louis Pitts was 
an honest person ? A. Yes. 

Q. Now, I want to ask you a few questions about 
these checks, and see if we can’t shorten this up 
somewhat. 

I want to direct your attention to the stipulation, 
check No. 8. That is on page 7 of the stipulation. 
I will ask you if you received the proceeds of that 
check. 

A. May I see the check, please? I will have to 
see the check, sir. [479] 

Q. Yes, I will give you the check if we have it 
here. 

Well, Mr. Factor, I will go on to another check 
while we look for that one. 

Now, I want to direct your attention, Mr. Factor, 
to check No. 12, which is shown on page 8 of the 
stipulation. A check for $5,070, dated September 
30, 1935. I want to ask you if you received any of 
the proceeds of that check. 

A. I would like to see the check, Mr. Donoghue. 

Q. Now, I show you Respondent’s Exhibit N for 
identification, which has previously been marked, 
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and is the check which you have requested, Mr. 
Factor. 

Now, I want you to—I want to remind you, Mr. 
Factor, that Camille Pitts said when there were odd 
amounts involved, that indicated to her that a tele- 
graphic transfer, or a draft was involved. You 
heard that testimony, did you not? 

A. Yes. Well, that is a check drawn by Mr. 
Goldstein, and evidently cashed. It doesn’t have his 
signature there. Evidently, they bought a draft for 
that. You see if there was a draft bought on that 
date, Mr. Donoghue, we practically conceded it, un- 
less I definitely knew it wasn’t so. 

Q. Well, what about it today? Are you conced- 
ing it this morning? 

A. I am conceding the same things today. If 
there was a draft bought with that check and it 
went to me, whether it was signed by Richards or 
Davis Factor, or Abe Shore, I would say that was 
for me, and I can concede those items. [480] 

Q. Would you say check No. 12 was for you, 
Mr. Factor? 

A. Well I would say this to you, that from this 
check, I can’t say whether I received it, but it looks 
like a draft was bought with this check. If there 
was a draft bought for this check, it might have 
gone to one of the salesmen, it might have gone to 
Mr. Berman, it might have gone to Bleet, it might 
have gone to Bernstein. 

We have conceded a number of these checks, I 
believe. But from this check alone, Mr. Donoghue, 
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I couldn’t tell you. But there is an odd amount and 
it looks to me like a draft was bought for it. 

Q. Now, I am not going to ask you, Mr. Factor, 
about check No. 113, because there has been ample 
and contradictory evidence on it. That is that Lee 
Gordon transaction. I am not going to ask you 
about that, at all. I think we have put in our proof 
on that already. 

Now, I want to direct your attention, Mr. Factor, 
to check No. 27, which is also on page 8. You will 
notice that is a check for $5,080. 

A. May I see the check please? 

Q. I show you Respondent’s Exhibit O for iden- 
tification, Mr. Factor, which is the check you asked 
to see. : 

A. That is a check made payable to Mr. Gold- 
stein, signed by Mr. Goldstein and also endorsed on 
the back by Mr. Goldstein. 

Now, as I say, I can’t tell from this that I [481] 
received this money. Whether they bought a draft 
—but it wouldn’t be very likely. In my humble 
opinion, it had to be American money. 

Q. You mean because of the figure of $5,080, 
that that indicates some sort of a transfer of funds, 
does it not? A. That is right. 

Q. Mr. Factor, the evidence shows Exhibit E, the 
eash journal, that that check was charged “currency, 
J. Richards.” 

Now, did you receive that check or its proceeds, 
Mr. Factor? 
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A. I couldn’t say that I received exactly this 
check. I really couldn’t. It seems to me, and I would 
say honestly that the indication of the money, it 
was $5,080, some draft was bought for it. 

Now, whether I received it or a salesman received 
it, because there were many salesmen who didn’t 
get paid in full in England, because their securities 
were not sold within the settling dates, and I was 
advised to give such a salesman so much. 

Q. You realize this check was issued very early 
in the deal. The check was dated October 10, 1935. 
You wouldn’t be settling with salesmen at that time, 
would you? 

A. Well, there were some salesmen who only 
went over and stayed a month or so. It is possible. 

Q. You don’t deny that you received that draft, 
do you, Mr. Factor? [482] 

A. I do not deny it, and I can’t say that I did, 
Mr. Donoghue. But what makes me think so is be- 
cause it was an odd amount, and it came to the 
United States—it is my belief that it came to the 
United States. Whether it went to a salesman or to 
me or to someone else, I couldn’t just put my hand 
on it. 

Q. Now, I want to direct your attention to check 
No. 31, Mr. Factor. It involves a draft payable to 
J. Richards, I believe, and I believe on Friday you 
conceded that item. Am I correct in believing that? 

A. If it was a draft, and my signature was on 
it, there can be no question about it. 

Q. Yes. I understood yeu conceded that. 











508 John Factor vs. 


(Testimony of John Factor.) 

A. There is no question about it. 

Q. Check 38 for $1,020, dated October 22, 1935. 
I want to tell you, Mr. Factor, that the record 
shows that that is charged on the cash journal, “H. 
C.—J. Richards.” Did you receive the check or the 
draft which appears to have been purchased with 
that check, Mr. Factor? 

A. Well, if there was a draft made payable to 
J. Richards, I certainly received it, if I signed that 
check and I am certain that those checks were 
signed by me and given to the bookmaker, I would 
say that. I would have to see the draft, of course. 

Q. When you say they were given to a [483] 
bookmaker, do you mean that you cashed the draft 


and turned it over—turned the proceeds over to a 
bookmaker? | 


A. No, I would sign it and he would cash it, 
more likely than I would cash it myself. 

Q. You mean he cashed it for you. You weren’t 
paying a gambling loss? 

A. Yes, I was paying a gambling loss. If that 
was Richards, I was paying a gambling loss. 

Q. Now, I want to direct your attention to check 
No. 46 in the sum of $560. That check, Mr. Factor, 
the evidence shows was charged on the cash journal 
to H. Crane. Did you receive that check, or its pro- 
ceeds, Mr. Factor? 

A. Mr. Donoghue, to be honest about it, I 
couldn’t say that I received the check for $560, be- 
cause it seems a very small amount, and I wouldn’t 





Commissioner of Internal Revenue 509 


(Testimony of John Factor.) 
be asking for that small an amount. I say that 
honestly. 

Q. Now, check No. 49 for $2,022.50. That is 
charged on the cash journal of Montray “currency, 
Fie” 

Q. The mere fact that it was charged that way, 
“eurrency,” I can’t say that I received it, Mr. Dono- 
ghue. 

Q. You heard Camille Pitts testify, did you not, 
that H. C. meant Harry Crane? 

A. Well, she did, and I want to say this to you, 
that my best recollection is that Mr. Crane also 
was up in Canada [484] at times, when he had come 
back from England. He went over there two or 
three times, I am not sure. And he would come 
back when he had commissions coming, and re- 
ceived some of it. 

Now, if there is some identification I can make 
that it came to me, why, that is a different matter, 
but I can’t say offhand, that I remember I received 
it by the mere fact that it was H. Crane. 

Q. Doesn’t the odd amount indicate to you that 
a draft or some sort of transfer was involved? 

A. In this case, I would have to say there is a 
doubt, because, look—This is $2,022.50; November 
4, 1935. The next one shows $1,020. Now if there is 
only a difference of $2.50 between one and the other, 
I don’t have the explanation for it. Because if I 
buy a draft of $2,000, with the exchange of money, 
for $2,000, I pay $2,022.50. Then I buy a draft for 
$1,000, if it was a draft, and it is $20. Now, the 
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difference between those two, I can’t tell. Perhaps 
it was wired, and that is a wire charge. I don’t 
know. You see, it may be a wire charge here. I 
haven’t read what it is for. 

Q. I want to direct your attention, Mr. Factor, 
to check 52, which appears on page 9 of the stipu- 
lation, a check for $2,025. Now, that is charged on 
the cash journal to “currency.” Did you receive the 
proceeds of that? 

A. If it was currency, I can’t say that I re- 
ceived it, sir, because there was much currency 
withdrawn, and why they [485] withdrew it, I don’t 
know. But there has been testimony that it was 
given to Mr. Shulman, some of it. Now, my best 
recollection is that they did buy a good deal of 
shares for cash. Why they did it, I can’t tell you, 
Mr. Donoghue. 

Q. Checks 63, 64, and 65, all charged on the 
cash journal to “currency, H. C.” 

A. These are all cash items, and round items, 
as you will note; $3,000, $4,000, $23,000 and $14,000. 
They couldn’t buy a draft and pay any different 
money, and if it was currency, I certainly did not 
receive it, unless there was a draft bought with that 
money, and it doesn’t, seem that way to me. 

Q. Did Harry Crane receive it, Mr. Factor? 

A. He received some. I couldn’t put my finger 
on which he received, and which he didn’t. 

Q. Could you tell the Court approximately how 
much Harry Crane received from Montray during 
1935? 
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No, sir, I couldn’t tell you, sir. 

Was it as much as $5,000, Mr. Factor? 

I think it was more. 

You think it was more? 

I think it was more. 

Well, was it $10,000? 

I would say probably $10,000 or $15,000, in 
sone figures. He was over there several times, and 
I think he earned that. [486] 

Q. He was over selling for C. Rankin Nevens 
in 1935? 


A. Well, to my best recollection, he might have 
been over there, and may not. 
Q. If he wasn’t selling for C. Rankin Nevens 


in 1935, did he receive this money? 

A. He received this money—if he received this 
money, I couldn’t tell you, Mr. Donoghue. What 
they put on the ledger I can’t say. The reason they 
put it on—I know in the evidence there are some 
other names put on there, and I can’t say why they 
put it on, or whether H. C. meant Harry Crane. It is 
two initials. 

Q. You heard Camille Pitts testify to that effect, 
didn’t you? 

A. I heard her testify to that. Now, I can’t 
recollect and say that that was it. I couldn’t say 
that, because in some instances, I can’t see the rea- 
son for it, to be very honest with you. I am trying 
to reason it out, and that reason it just doesn’t come 
back to me. 
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Q. Now, check 83 is a check for $542.00, and I 
take it that is too small a check for you to have 
received. Is that right? 

A. Well, unless I would say that some salesman 
had to or had it coming, and I said, “He’s got so 
much coming, get a draft and send it down to me.” 
That might be. [487] 
e+e ee & 

Q. (By Mr. Donoghue): Who is W. D. Barkley? 

A. I do not remember, Mr. Donoghue. 

Q. You don’t remember him? 

A. I don’t remember, sir. 

Q. Do you remember a man named Bleet, Wil- 
liam Bleet? A. Yes, I do. 


Q. Isn’t that a name Mr. Bleet used from time 
to time? ! 
A. I can’t recall that. It might have been. 


* ee & & 


Q. (By Mr. Donoghue): Do you know why Mr. 
Barkley would have endorsed that draft? 

A. If it is Mr. Bleet’s signature, I would say 
perhaps Mr. Berman owed him this money, or what- 
ever it might be, or [488] he might have advanced 
it or something. I couldn’t give a definite answer on 
the question, but I can theorize, and say “perhaps 
this happened,” but perhaps it didn’t. 

Q. I now direct your attention to check 86 for 
$1,500. The entry in the cash journal for that item, 
Mr. Factor, is “Currency, N. Y.” Now, did you re- 
ceive proceeds of that, check, Mr. Factor? 
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A. I couldn’t say unless you showed me a draft 
or something. 

Q. Why would currency be going to New York, 
Mr. Factor? 

A. Well, I don’t know that that is New York. 
I mean, I don’t know what the initials stand for. 

Q. Well, Camille Pitts testified that was New 
York. 
eee & 

The Witness: I wouldn’t say whether it was for 
some expenses that she had or something, I don’t 
know. I couldn’t say. 

Q. (By Mr. Donoghue): I want to direct your 
attention to check No. 91, dated December 11, 1935, 
for $6,250. I want to ask you if you received that 
check or a draft. If a draft was purchased with 
that check. [489] 

A. To my best recollection, I would have to say, 
I don’t recall receiving it. But it seems to me from 
what I heard in the courtroom, that this money— 
didn’t that go to the Kirkland Rand people, or Mar- 
tel, or somebody ? 

Q. This $6,250? 

A. Well, there was a $6,250-—— 


* ee He % 


Q. (By Mr. Donoghue): Is it your testimony, 
Mr. Factor, that this $6,250 went to Kirkland Gold 
Rand? 

A. No, it is not because I couldn’t testify as to 
that. I say if it was currency, I didn’t get it, un- 
less they bought a draft for it, or something. 
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Q. Why would it be necessary to buy a draft 
to pay Kirkland Gold Rand anything? Wasn’t their 
office right in Montreal? 

A. This is another thing I must say to you, Mr. 
Donoghue. [490] I never knew where their office 
was. I think your assumption is probably correct 
when you say that it was in Montreal, and why 
did they have to buy a draft unless they were or- 
dered by someone to do so. 

Maybe the president of the company wanted this 
money to send to somebody. I don’t know. 

Q. Now, I want to direct your attention to check 
103, dated December 17, 1935, for $1,012.50, and 
ask you if you received that check or a draft, if a 
draft was purchased with it. 

A. Then you would have to show me the draft. 
I certainly couldn’t remember, Mr. Donoghue. That 
is a long time ago. | 

Q. Does that odd amount, $12.25 indicate to you 
that a draft or a telegraphic transfer was involved ? 

A. It might have been. It might have been. 

Q. And does that indicate to you that the funds 
came to the United States in that transaction? 

A. I would say in that case that it looks that 
way to me. Whether I got it, Mr. Donoghue, I 
couldn’t tell you. It looks that way to me, that it 
was a draft bought for something. Perhaps it went 
to Mr. Berman or something, that he had fees com- 
ing or something, but I don’t know. 

Q. In any event, it indicates to you that it came 
to the United States? [491] 
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A. I would make a guess at it, I would say. 

Q. Now, I direct your attention to check 100 in 
the stipulation, Mr. Factor, for $1,010.37. Did you 
receive that check or the proceeds? 

A. Well, it is endorsed by J. Richards. If you 
have that signature, and it is my signature, it cer- 
tainly came to me. 

Q. Ishow you Respondent’s Exhibit R for iden- 
tification, which is a draft dated December 20, 1935, 
and I ask you if the signature on that draft, “J. 
Richards,” is yours? 

A. That is my handwriting, sir. 

Q. Then you received the proceeds of check 
No.—— 

A. I would be responsible, certainly, for that. 

Q. You received the proceeds, then, of check 
No. 100 in the stipulation? 

A. Yes, I would say that that is my handwrit- 
ing, and certainly I must have received it. 

Mr. Donoghue: I offer in evidence Respondent’s 
Exhibit R for identification. 

Mr. Sher: No objection. 

The Court: Exhibit No. R will be admitted. 

(Whereupon, the document marked Respond- 
ent’s Exhibit R for identification, was received.) 
[See Book of Exhibits.] 

Q. (By Mr. Donoghue): I direct your attention 
to check 109, dated [492] December 23, 1935, for 
$1,011.82, and I want to show you a draft which I 
will have marked in just a minute. 
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(Whereupon, the document was marked Re- 
spondent’s Exhibit S, for identification.) 

Q. (By Mr. Donoghue): I show you Respond- 
ent’s Exhibit S, for identification, a draft dated De- 
cember 23, 1935, payable to J. Richards. Is that 
your signature? 

A. Yes, that is my handwriting. 

Q. So you received the proceeds, then, of check 
109, did you not, Mr. Factor? A. Yes. 

Mr. Donoghue: I offer in evidence Respondent’s 
Exhibit § for identification. 

Mr. Sher: No objection. 

The Court: The exhibit will be admitted. 

(Whereupon the document marked Respond- 
ent’s Exhibit S for identification, was received.) 
[See Book of Exhibits.] 

Q. (By Mr. Donoghue): I direct your attention, 
Mr. Factor to check 120, in the stipulation, dated 
January 2nd, 1936, for $1,007.94. It has been stipu- 
lated that on the same day a draft was drawn for 
$1,000 payable to J. Richards. That draft is en- 
dorsed by J. Richards. 

A. If it bears my handwriting, certainly it would 
have to be charged to me. 

Mr. Donoghue: Will you please mark this draft 
for identification. : 

(Whereupon the document was marked Re- 
spondent’s Exhibit, T for identification.) 

Q. (By Mr. Donoghue): I now show you Re- 
spondent’s Exhibit T for identification, a draft pay- 
able to J. Richards, for $1,000. 
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A. That is my handwriting, sir. 

Q. And you received the proceeds, then, of check 
No. 120 did you not, Mr. Factor? 

A. I take the responsibility for that draft, sir. 

Mr. Donoghue: I offer in evidence Respondent’s 
Exhibit T for identification. 

Mr. Sher: No objection. 

The Court: The exhibit will be admitted. 

(Whereupon, the document marked Respond- 
ent’s Exhibit T for identification, was received.) 
[See Book of Exhibits. ] 

Q. (By Mr. Donoghue): Now, I want to direct 
your attention, Mr. Factor, to check 126 in the stip- 
ulation, dated January 6, 1936, for $2,011.78. You 
will note that a draft was purchased with that 
check, Mr. Factor. 

Mr. Donoghue: Will you please mark that draft 
for identification? [494] 

(Whereupon, the document was marked Re- 
spondent’s Exhibit U for identification.) 

Q. (By Mr. Donoghue): I show you Respond- 
ent’s Exhibit U for identification, and ask you if it 
bears the signature “J. Richards” thereon, and if it 
is your signature? 

A. I would say so, yes. This is my signature, and 
therefore should be charged to me. 

Q. And you received the proceeds of check 126? 

A. Yes. 

Mr. Donoghue: I offer in evidence Respondent’s 
Exhibit U for identification. 

Mr. Sher: No objection. 
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The Court: The exhibit will be admitted. 
(Whereupon, the document marked Respond- 
ent’s Exhibit U for identification, was received.) 
[See Book of Exhibits.] 

Mr. Sher: We stipulate to $1,000, and we didn’t 
mention the $184.79. re you prepared to agree on 
that? 

Mr. Donoghue: I am not prepared to agree on 
that one. 

The Witness: This indicates that there was $1,000 
wired to me, if you will notice, and of course, if 
it was wired to me, there can be no dispute about 
the $1,000. 

Q. (By Mr. Donoghue): Now, check 141, Mr. 
Factor, for $510, I take it it was [495] too small 


for you to have requested; is that it? 
A. It may be that one of the salesmen had that 
much money coming, and he got it, I don’t know. 
Q. I direct your attention, Mr. Factor, to check 
174 in the stipulation, for $2,100. You will note that 
that transaction involved a telegraphic transfer to 
W. M. Bleet of New York. 


Could you tell the court why that money was 
paid to Mr. Bleet, if you know? 

A. If it was paid to Mr. Bleet, it certainly came 
into my possession. 

Q. Ultimately it would come into your posses- 
sion? A. Yes. 

Q. So you concede that item do you not, Mr. 
Factor? A. Yes. 
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Q. I now direct your attention to check 175, 
dated February 11, 1936, for $8,000. Did you re- 
ceive the proceeds of that check, Mr. Factor? 

A. This was not a draft. It was drawn to cur- 
rency, and I never got any currency from Toronto, 
Canada, unless it was wired to me or by a draft. 

Q. Now, check 182, Mr. Factor, $2,000. You will 
note that in the stipulation it has been agreed that 
$1,000 of that check was remitted to Daniel Dono- 
van, in payment for legal services rendered to you, 
and expenses incurred by Donovan for you. [496] 

What were the legal expenses, Mr. Factor? 

A. I can’t say that Mr. Donovan’s check was for 
any purpose in connection with the Canadian deal. 

Q. That had nothing to do with the Canadian 
operations? A. I don’t think so. 

Q. Now I want to direct your attention Mr. 
Factor, to check 185, dated February 18, 1936, for 
$5,100. Did you receive anything more than $2,000 
of that check? 

A. That was wired, was it, to Mr. Abe Shore? 

Q. Abe Shore in Hollywood. 


A. If it was $2,000 wired to him, it was for my 
benefit. 


Q. How about the additional $3,100 in that 
check ? 


A. I have no idea where it went, Mr. Donoghue, 
whether it stayed in Canada, or what happened 
to it. 
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Q. I want to remind you, Mr. Factor, that the 
evidence shows that check was charged on the 
Montray books, “Currency No. 1.” 

A. That wouldn’t' mean anything, Mr. Dono- 
ghue, as far as I am concerned. Nobody called me 
the No. 1 man. I merely said I was the No. 1 man, 
but no one called me the No. 1 man. 

Q. I direct your attention to check 186, dated 
February 1936, for $3,010, Mr. Factor. 

Did you receive the proceeds of that check? 

A. If it was cash, I never received it, sir. [497] 

Q. I want to tell you that the cash journal 
charges that check to “Currency, No. 1,” and it also 
indicates a wire charge of $5. 

A. Well, I can’t say from that, that I received 
it, Mr. Donoghue. It might have been sent to Ber- 
man. It might have been sent to another salesman 
who had money coming. I couidn’t say. 

Q. Does the wire charge of $5 indicate to you 
that the proceeds of that check came to the United 
States, Mr. Factor? 

A. In a guess, yes. I would guess it was, uniess 
it was wired to Winnipeg, and the charges were $5. 
I couldn’t say, but seeing the dates, I don’t think 
that we had anything to do with Winnipeg at that 
time, Mr. Donoghue, as I look at these dates, so my 
guess at Winnipeg is wrong. 

Q. Now, I want to direct your attention to check 
189, and checks 190, 191, and 192 in the stipulation, 
Mr. Factor, and ask if you, received the proceeds 
of those checks or any part of them. 
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A. Was this currency? Was there a draft made 
for it? Was it a wire or something, Mr. Donoghue? 

Q. All I can tell you, Mr. Factor, is that check 
189 was charged on the cash journal to “currency” 
—check 190 was charged on the cash journal to 
“currency, No. 1.” 

A. Let me say this to you. If you will notice 
there; [498] I know there was cash kept there; 
whether they kept it in a box or something I don’t 
know, but this did not come to this country because 
it cost money to send it to this country. 

Q. Does the fact that check No. 190 is charged 
in the cash journal to “currency No. 1,” indicate 
to you that you received that money ? 


A. No, sir, it does not, sir. 
ne ee 


Q. Did you receive the proceeds of any of these 
checks, Mr. Factor, 189, 190, 192, and 193? 

A. I never received any currency from there, if 
they were cash charges, and the mere fact that it 
states No. 1 [499] doesn’t mean that I received that, 
in my humble opinion. 

Mr. Sher: I would like at this time, if the Court 
will permit me, to call to the Court’s attention the 
cash journal entries with respect to each of these 
four items. I suppose I should do it on redirect, 
but I think it would be easier to follow if it is 
brought out right here. 

Mr. Donoghue: I have no objection, if you want 
to interrupt at this point to do that, Mr. Sher. 
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Mr. Sher: I would just like to have the Court 
take a look at these items. These are checks num- 
bered 189, 190, 191 and 192. 

The Court: Where is the number on these? 

Mr. Sher: To the right. The first one would be 
February 20. The number of the check is to the 
right. | 

Your Honor will note there that with respect to 
189, it is a little blurred, and it does look like “No. 
1, Cash,” and then it has an initial, which, up to 
now, none of us has been able to decipher. Then, 
the next check, 190, says “Currency No. 1, AM.” I 
can’t tell too well from my copy. I think the copy 
that your Honor has is better than the photostat 
that I have. | 

The Court: You couldn’t tell from this copy that 
it is A.M. It is “A” something, though. 

Mr. Sher: Now, the next one, 191, the stipulation 
states that on February 22, a Montray check in the 
sum of $2,000 was drawn on the Bank of Toronto, 
signed by M. Goldstein, payable to currency and en- 
dorsed by Louis Pitts. That is check 191. [500] 

Now, you will notice that the cash journal entry 
there is “Currency, No”’—now I can’t make out 
from my copy what that is. Is that No. 2 account? 

The Court: I can’t make it out either. It looks 
like it might be a “2.” 

Mr. Sher: But the amount is $1,200, which 
doesn’t jibe with the check for $2,000, in this par- 
ticular instance, also issued on the 22nd. Our stipu- 
lation, I think, is wrong on the date, or at least the 
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stipulation says this check was issued on February 
24, 1936, for $2,000. It was a Montray check in that 
amount drawn on the Bank of Toronto, signed by 
M. Goldstein, payable to Currency, and endorsed 
by Louis Pitts. 

Now, the cash journal entry, from my copy, looks 
like “No. 1 Cash, A.M.” but the amount is $1,800. 

That is all I wanted to bring to your Honor’s 
attention. 

Q. (By Mr. Donoghue): I want to direct your 
attention, Mr. Factor, to check 199, dated February 
28, 1936, for $7,820. I am going to ask you if you 
received that check or the proceeds of it. 

A. Unless there was a draft or something, I 
never received any cash, as I said. If there is a 
draft on that same day, if there is—— [501] 

Q. Now, what about check 200, dated February 
29, 1936, for $5,250, Mr. Factor, did you receive 
that check? 

A. If it is currency or cash, I did not receive 
it, sir. 

Q. Do those odd amounts indicate to you that 
a telegraphic transfer is involved or for the pur- 
pose of a draft? 

A. Not this particular one, because it is not 
really an odd amount, it is $5,250, which shows it 
is round figures in currency. You will notice that 
the drafts were never round figures. 

Q. Now, both of these checks, Mr. Factor, are 
charged in the cash journal to “Currency No. 1.” 
Does that indicate to you that you received them? 











524 John Factor vs. 


(Testimony of John Factor.) 

A. That doesn’t indicate anything, no, sir. 
*ee# & & 

Q. Now, I want to ask you Mr. Factor, if the 
proceeds of those two checks did not reach you in 
Los Angeles, California? [502] 

A. Not from this indication here, sir, I couldn’t 
tell you that. 

Q. Does that indicate anything to you; “$7,800 
cash, A.M.M.’? 

A. It does not. 

Q. It does not indicate anything to you? 

A. No, sir, it does not. 

Q. Does it, the item “$5,200, A.M.” indicate any- 
thing to you? A. It does not, sir. 

Q. Did you know that the date of this document 
is March Ist, 1936? A. Yes. 

Q. Now, does the statement on the bottom indi- 
cate anything to you: “$13,000 wired from New 
York to Los A. Cost $30.” does that indicate any- 
thing to you? 

A. No, I couldn’t say that it does, because if 
there was a wire sent, Mr. Donoghue, as this says, 
“Los A.” it would be of record. 

Q. Who, besides you, in Los Angeles, California, 
would be receiving any money from Montray, Mr. 
Factor? 

A. I really do not know, sir. I can’t say that 
anybody had any authority to get it there. If it 
means “Los Angeles,” and I am not certain that it 
does—“L.A.” can stand for many things. If it means 
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“Los Angeles” I don’t know who could ever receive 
that, unless it was me, if it was sent. 

Q. I direct your attention to check 235 dated 
[503] March 31, 1936. You will note that that trans- 
action involves a telegraphic transfer to William 
Bleet. 

A. That certainly would be for my benefit. 

Q. Check 239, dated April 3, 1936, for $7,005.12. 
Did you receive that check? 

A. If it was to currency, I did not receive it. 

Q. Does the $5.12 indicate to you a wire transfer 
may have been involved in that? 

A. I don’t know. I couldn’t say. There is some 
charge on that. Whether it was sent to Toronto— 
because they were buying some stock from Toronto 
—I couldn’t tell you. 

Q. What stock would they buy from Toronto, 
Mr. Factor? 

A. I think the stock of Isbell, or something. 
Garth-Chiboug. 

Q. If this check was not used to purchase stock, 
was it received by you? 

A. Unless it was a draft or something, I did 
not receive it. 

Q. It was charged on the books as “Currency, 
No. 1.” Does that indicate it went to you? 

A. No, sir, it does not, sir. 

Q. Now, check 252, Mr. Factor. 

Mr. Sher: Is that in dispute? 

The Witness: That came to me. As you can see, 
that indicates that the check was signed by J. Jen- 
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kins. I would [504] like to see this check, if you 
don’t mind. 

Mr. Sher: We have conceded $5,000, which I be- 
lieve represents the amount of that draft. The stip- 
ulation states “Petitioner agrees that the sum of 
$5,000 was paid to him or for his benefit.” 

Q. (By Mr. Donoghue): Mr. Factor, I can’t 
lay my hands on that draft right at the moment. 

A. If it was to Jenkins, and came to the Guar- 
anty Trust as this states, I certainly received it. 

Q. Who was J. Jenkins? 

A. He was a bookmaker. He probably met me in 
the bank there, and I gave him the check and either 
I endorsed it, or he, I couldn’t say. 

Q. Now, I want to direct your attention to 263, 
for $13,097.21. That check is charged in the cash 
journal to No. 1. Did you receive that check, Mr. 
Factor, or its proceeds? 

A. I certainly didn’t. 

Q. You did not? 

A. Unless it was a draft or a wire, I never re- 
ceived any currency. 

Q. If it was a draft, did you receive it? 

A. If it was a draft, and I signed it, I certainly 
did. I would like to see the draft. [505] 

e* kee & * 

Q. Was the $97.21 of this check for wire charges, 
Mr. Factor? A. I couldn’t say, sir. 

Q. Well, who would be getting a check this large 
from Montray, if not you, Mr. Factor? 
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A. Well, they were paying for shares of Kirk- 
land Rand. It might have been going to Mr. Shul- 
man, it might have gone to Mr. Berman for some 
purpose. I don’t know. The mere fact that it has 
$49 on there, I can’t say that I received it. Where 
is the draft? Is there a draft here? 

Q. Does the notation “$97.21 charges for Amer- 
ican money” indicate anything to you? 

A. It only indicates there is a note there, “Amer- 
ican money $97.” But whether I received it or not, 
I couldn’t say unless there was some evidence that 
I did, because it is a long time ago. I would like to 
see the check. The check is signed by Pitts. By Mr. 
Goldstein, and endorsed by Mr. Pitts. 

Q. You don’t think Louis Pitts kept that money, 
do you, Mr. Factor? 

A. No, sir. I am sure he was honest. 

Q. Who got it, then? [506] 

A. Well, I don’t know. There was a lot of evi- 
dence that Mr. Shulman got a lot of currency, I 
don’t know how much, I couldn’t say. If I got it, 
it would have come by way of a draft or a wire. 

Q. Now, I want to direct your attention, Mr. 
Factor, to checks 265, 268, and 269, all of which 
were charged in the cash journal “Currency, No. 
1,” and I want to ask you if you received the pro- 
ceeds of those checks or any part of them. 

Mr. ‘Sher: Just one moment. I think with respect 
to check 268, the cash journal has an additional 
entry, it is, “Currency No. 1,” and then it has a 
word that looks to me like “Garth.” I don’t know, 
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and then “2 Cash” follows that. I would again like 
to have the Court look at this as we go through 
these. This is check No. 268. I don’t know whether 
that word is “Garth,” your Honor, or not. But it 
looks like it. Also it looks like “P Cash,” following 
the No. 1. 

And No. 269, if my copy is correct, just says 
“Currency.” It doesn’t say “Currency No. 1.” Is that 
right, your Honor? 

The Court: Well, I don’t know. It looks like 
“currency”—could those be ditto signs? 

Mr. Sher: That I don’t know. 

Mr. Donoghue: I may say, in my notes I have 
@ question mark after “No. 1.” I had some doubt 
about it myself. [507] 

*eee ; : 

Q. (By Mr. Donoghue): Now, check No. 281, 
Mr. Factor, for $15,387.92. 

*e& ee He & 

The Witness: I think the explanation here speaks 
for itself, Mr. Donoghue. It says, “Draft made pay- 
able to C. Pitts for $10,000,” and then a draft made 
payable for $1,000 to C. Pitts, so the total amount 
there is $11,000, which I received, because if it 
went to Miss Pitts,—I see Erickson cashed it, who 
is a bookmaker—I received that, sir, $11,000. 

Q. (By Mr. Donoghue): Were those payments 
for gambling losses, Mr. Factor? A. Yes. 

Q. Now, what about the balance of that check? 
Did you receive the rest of it? 

A. No, sir. I did not. 
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Q. Do you know who did? 

A. No, sir, I can’t say. 

Q. Now, that entire check is charged “Currency, 
No. 1,” in the cash journal. [508] 

A. That wouldn’t mean that I received it. 

Q. I want to show you a memorandum, Mr. Fae- 
tor, with respect to that check. You will notice it 
is dated 5-18-36, and it shows $11,000 in drafts, and 
you have conceded those items, have you not? 

A. Yes. 

Q. It also shows $4,300 American money, does 
it not? 

A. Well, it says “A M money,” which I would 
say is American money. 

Q. Did you receive that money, Mr. Factor? 

A. No, sir, I did not. 

Q. Could you tell me why Montray would be 
buying American money for use in Canada? 

A. To my best recollection, I would say that it 
is a long time ago, and certain things come back 
to me, that Louis Pitts had a safe deposit vault, 
and he would draw cash and put it in there. He 
might have bought some American money and put 
it in that cash box for some future occasion. 

Q. You testified, Mr. Factor, that Sidney Cohen 
was a salesman. 

A. Yes, he was sort of a salesman, I would say. 

Q. What do you mean “sort of a salesman,” Mr. 
Factor? 

A. Well, he was one of those men that floun- 
dered from one place to another. When I say “sort 
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of salesman,” that he wasn’t a salesman who stuck 
with one matter. He was going [509] from one 
place to another. 

Q. As I recall your testimony, you said that 
check No. 5, in 1937, for $2,550, and check No. 8, 
for $3,000 for 1937, both of which involve payments 
which appear to have been paid to Sidney Cohen, 
were payments really for commissions to Cohen, is 
that correct? 

Mr. Sher: Just a moment. That is not correct. 
Isn’t it assumed Sidney Cohen received $1,000 in 
each instance? What was the date of that, Janu- 
ary 15th? 

That is on page 25, your Honor. The stipulation 
reads that on that date Canadian National Tele- 
graph issued a receipt for $1,000 to Louis Pitts, to 
be paid to Sidney Cohen in New York, and a money 
order was issued to Cohen in that amount on that 
date, and endorsed by him. 

Q. (By Mr. Donoghue): Why was that $1,000 
paid to Mr. Cohen, Mr. Factor? 

A. Well, it probably was an advance for him to 
go over there and to buy his tickets, or whatever 
it might have been. 

Q. And what about—turning your attention to 
check 8 in the stipulation for 1937, I notice another 
thousand to Sidney Cohen. Why was that paid to 
him? A. Is it 5? 

Q. Check No. 8. 

A. It might have been that he said the thousand 
wasn’t enough. It could possibly be. 
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Q. Do you mean he needed more money to get 
over to where he was going? [510] 

A. Well, he might have had some bills due, some- 
thing like that. I don’t recollect. 

Q. When did he go to England, Mr. Factor? 

A. Well, I would say he was there two or three 
times. 

Q. Well, on this occasion did he leave shortly 
after receiving this money? 

A. I believe so. I couldn’t swear to that. I be- 
lieve he probably did, or maybe this was when he 
came back and had some money coming, I don’t 
know. 


Q. Which is it? Did you advance him money 


on this occasion to go to England, or he returned 
from England ? 

A. I couldn’t say, Mr. Donoghue. It was either 
one of the two things. I couldn’t remember an 
item—— 


Q. When was Mr. Cohen employed as a sales- 
man, and by whom? 

A. Well, he was sent there by me. Whether he 
was C. Rankin Nevens or Carlisle, I don’t re- 
member. 

Q. What do these $2,000 items represent? Are 
they payments of commission ? 

A. They might have been, and they might have 
been for an advance of commissions. 

Q. An advance of commissions? 

A. That is right. 
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Q. Will you tell the Court the periods during 
which [511] Mr. Cohen worked for C. Rankin 
Nevens? | 

A. I couldn’t put a definite time on it, Mr. 
Donoghue. It was a long time ago, and I couldn’t 
—it might have been 1936 or 1937. It might have 
been 1935. I really couldn’t say. I know he was 
there. I know I gave him some money. I know he 
worked there, and I knew he got some commissions. 

Do you know Mr. Cohen today? 
I think he is deceased. 

You think he is deceased? 
That is right. 

When did you learn that? 

. Well, I can’t really recall. I think when I 
was incarcerated, I think he passed away. It might 
have been before. I couldn’t say that. 

Q. Isn’t it true, Mr. Factor, that Mr. Cohen 
cashed both of these drafts at your request, and 
gave you the money? | 

A. I can’t agree with that statement, Mr. Dono- 
ghue, because he did go over there, and he was 
broke. He didn’t have any money, and he did work 
over there. ! 

Q. You say he was broke at the time of these 
two checks? A. Iam pretty sure he was. 

Q. You are pretty sure about that. 

A. Yes. | 

Q. Is it not a fact that on October 15, 1937, Mr. 
Sidney L. Cohen resided in the Park Central Hotel 
in New York, New York? [512] 
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A. He did reside there, now that you remind 
me, I knew he stayed there when he was in New 
York. 

Q. And Mr. Cohen first met you in about 1928, 
didn’t he, Mr. Factor? 

A. I believe that is correct. He met me in the 
20’s, that is right. 

Q. And on or about February 15, 1937, you 
were also residing in the Dorset Hotel? In New 
York Central? 

Mr. Sher: Dorset? I thought you said Park 
Central. ; 

Q. (By Mr. Donoghue): You lived in the Dor- 
set didn’t you, Mr. Factor? 

A. I did live there. I couldn’t say when it was, 
36 or ’37, but I did live there. 

Q. At or about February 15, 1937, did you tell 
Mr. Cohen that you were engaged in a business in 
Canada, and expected some funds from there? 

A. I don’t recall that statement. I might have 
said that to him. It is very possible. 

Q. And in that conversation, if you had it, did 
you ask him if he would cash a check and hold the 
money for you? 

A. I couldn’t say that I said that, Mr. Dono- 
ghue. I don’t recall. I don’t think that I would tell 
him to cash a check for me and hold it for me, 
because there was no reason for him to hold it. He 
could have turned it over just as well, to me. [513] 

Q. Mr. Factor, didn’t Mr. Cohen turn over to 
you the proceeds from the draft of the Canadian 
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National Telegraph’s issue February 15, 1937, pay- 
able to him for $1,000? 

A. I do not recall that, sir. I do not recall that. 

Q. Now, isn’t it a fact, Mr. Factor, that Sidney 
L. Cohen turned over to you the proceeds of a draft 
issued—I mean of a telegraphic transfer, I should 
say, made by Canadian National Telegraph, on Feb- 
ruary 18, 1937, to him? Isn’t that a fact? 

A. No, sir, I can’t say that it was, Mr. Dono- 
ghue. 

Q. Well, if Mr. Cohen has given us a sworn 
statement that that is what happened, is that true 
—is his statement true? 

A. Well, I couldn’t say, Mr. Donoghue. I have 
heard some statements in this court that I believe 
were not true. 

Q. Well, isn’t this transaction very similar to 
the transaction which you had with Lee Gordon in 
1935, Mr. Factor? 

A. No, sir. Mr. Lee Gordon—I never received 
that $2,500, Mr. Donoghue, if that is what you are 
referring to. 

Q. I want to direct your attention, Mr. Factor, 
to check 278, about which I failed to question you. 

It has been stipulated that $200 of that check 
was sent by Canadian National Telegraph, to Harry 
Crane from Seattle, Washington. Why was that 
$200 sent to Mr. Crane? [514] 

A. He called me on the phone, and he needed 
$200 expense money, I think, to go to New York, 
and get ready to go to Europe. 
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Q. Was that money which you loaned Mr. Crane 
at the time? 

A. That was money that I loaned Mr. Crane. 

Q. The balance of that check for $775, who re- 
ceived it? A. I eouldn’t say. I didn’t. 

Q. Mr. Factor, I direct your attention to check 
17 for 1937, at page 24 of the stipulation. 

Mr. Sher: Now, isn’t that completely stipulated, 
Mr. Donoghue? 

Mr. Donoghue: It is. But I want to ask Mr. 
Factor a question with reference to it. 

Q. (By Mr. Donoghue): Why did Canadian 
National Telegraph transfer $1,000 to Arnold Wal- 
lach in New York? 

A. He was my tailor, and I owed him this 
money. 

Q. Mr. Factor, did you have possession of the 
certificates for the outstanding stock of Montray? 

A. I did not, sir. 

Q. Do you know who did? 

A. I couldn’t tell you. It was all done by Mr. 
Shulman and Mr. Burman. 

Q. What about the certificates for the outstand- 
ing stock of Gold Underwriters? 

A. I had never had it. This was an older cor- 
poration of Mr. Shulman’s that was organized prior 
to any organization of our business in Canada. 

Q. Did Montray file a Canadian income tax re- 
turn for 1935? A. I couldn’t say, sir. 

Q. In any event, you didn’t sign one, did you? 
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A. Qh, no. I was not a director or anything, so 
I couldn’t sign it. I mean, it was all done by Mr. 
Shulman and Mr. Berman. 

Q. What about 1936. Did Montray file a return 
for that year with the Canadian Government? 

A. I really couldn’t tell you, sir. 

Q. You signed one? 

A. I never signed for it, no sir. 

Q. And did Gold Underwriters file a Canadian 
income tax return for 1937? 

A. Not to my knowledge. 

Q. Now, I didn’t quite understand, Mr. Factor, 
why you never went to Montreal or England in 
connection with these transactions. Why was that? 

A. Well, as you know, there is a warrant of 


information lodged against me in England with the 
Secretary of State, and I just didn’t go there, al- 
though the late Honorable Cordell Hull refused 
[516] to sign the extradition warrant on the ground 
that the treaty was used as a check agency. 


eee he 


Q. (By Mr. Donoghue): Now, Mr. Factor, did 
you keep any records during the years 1935, ’36, or 
’37 relating to your income and deductions? 

A. With regard to the Canadian business? 

Q. Yes. A. I did not, sir. 

* e# &# # & 

Q. (By Mr. Donoghue): I want to direct your 
attention, Mr. Factor, to a motion for continuance 
which was filed with the Tax Court on July 26, 1948, 
in this proceeding. I want to direct your [517] 
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attention to paragraph 8. I want you to read that 
paragraph, please. Will you read that? 

Mr. Sher: You want him to read it to himself? 
Is that what you want? 

The Witness: “That in order to properly pre- 
pare for a proper presentation of the many com- 
plex matters involved herein, petitioner and his 
counsel would have to spend considerable time to- 
gether in conference, and would have to examine a 
mass of documentary evidence which petitioner has 
advised his counsel he can produce and assemble, 
and that under present conditions such a procedure 
is impossible.” 

Q. (By Mr. Donoghue): What documentary 
evidence were you referring to, Mr. Factor, that 
you could produce and assemble? 

A. Well, such as sending money to England, such 
as sending money to Canada, and many deductions 
that I thought that I was entitled to. I was then 
incarcerated, as you know. 

Q. Have you produced in Court all of the docu- 
mentary evidence, Mr. Factor, which you have in 
this case? 

Q. I have produced such as I could, to the at- 
torney. There was some I couldn’t produce because 
I didn’t have them. Now, when I look through some 
these matters, I can see where Mr. Goldenberg, for 
instance, got a check from me, and I rememher get- 
ting a loan from him for $10,000 and wiring it 
[518] to Canada, of which I have no record, and I 
couldn’t produce any evidence on it. 
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Q. I show you Respondent’s Exhibit V for iden- 
tification, Mr. Factor, and I ask you if it bears your 
signature ? A. Yes, it does. 

Q. This document is in your handwriting, is it 

not? A. Yes, it is, sir. 
. Q. You state in this letter, “I would like a hear- 
ing to present the necessary evidence and records 
to support this statement as my records are in Chi- 
cago.” | 

Now, what records were you referring to in that 
statement, Mr. Factor? 

A. Records that I could get were in Chicago, 
rather, that I had in Chicago. There were transfers 
of money that I had to try to find from this one or 
that one. 

I want to say this: That you take Mr. Shulman’s 
testimony here of $23,000, I didn’t remember that. 
I knew that I had from time to time sent him money, 
but I didn’t know when, or anything like that, and 
I thought if I was out, I could gather such evidence 
as possible. 

Mr. Donoghue: I offer Respondent’s Exhibit V 
for identification. . 

Mr. Sher: No objection. 

The Court: The exhibit will be admitted. [519] 

(Whereupon the document marked Respond- 
ent’s Exhibit V for identification, was received.) 
[See Book of Exhibits.] 

Q. (By Mr. Donoghue): I direct your atten- 
tion briefly, Mr. Factor, to this Consolidated Diana 
matter. As I understood your testimony, the certi- 
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ficates for the million shares were delivered by mis- 
take to Herbert Ebenstein. Is that correct? 

A. Mr. Ebenstein refreshed my memory on that. 
I mean, it is a long time ago, you know, and I take 
his statement to be correct on that matter. 

Q. Wasn’t Mr. Ebenstein acting as your nominee 
in that transaction ? 

A. Yes, when he sent the $25,000, he was. 

Q. When a certificate was issued in his name for 
the million shares, he was still acting as your nom- 
inee, was he not, Mr. Factor? 

A. They were not to be issued to him, if that is 
your question, Mr. Donoghue. They were to be 
issued to Montray because Montray was going to 


pay the difference for the shares. 


Q. You say he was acting as your nominee when 
he forwarded the $25,000? A. That is right. 

Q. Was he acting as your nominee when he re- 
ceived the certificate or certificates for the million 
shares? 

A. Well, Mr. Donoghue, they were not supposed 
to send them to him, and therefore he could not act 
as nominee for [520] those shares. 

Q. Ishow you Respondent’s Exhibit W for iden- 
tification, and ask you if it bears your signature, 
Mr. Factor? A. It does. 

+ & & & & 

Q. (By Mr. Donoghue): I want to direct your 
attention to the statement which appears on page 
2: “Petitioner forwarded this amount of $25,000 to 














540 John Factor vs. 


(Testimony of John Factor.) 
New York through his nominee, Herbert Ebenstein 
to Diana Gold Mine in Winnipeg.” 

Isn’t it a fact Mr. Ebenstein was your nominee in 
this entire transaction? 

A. He was my nominee as far as the money 
sent to him, Mr. Donoghue. I can’t say he was my 
nominee for shares that he should not have received. 

Mr. Donoghue: I offer in evidence Respondent’s 
Exhibit W. 

Mr. Sher: No objection. 

The Court: The exhibit will be admitted. 


(Whereupon the document marked Respond- 
ent’s Exhibit W for identification, was re- 
ceived. ) : 

[See Book of Exhibits.] 


Q. (By Mr. Donoghue): At what price were 
the shares of Consolidated Diana sold [521] by Car- 
lisle to British investors, Mr. Factor? 

A. What I heard in this courtroom indicates 
they were sold for five shillings, or a dollar and a 
quarter. One is true, and one is not true. 

Q. I don’t understand your answer. 

A. Well, five shillings, it couldn’t have been a 
dollar and a quarter. England was then off the 
gold standard, and a shilling was 15 cents. It was 
not a quarter. 

Q. Do you mean they were sold to British in- 
vestors for 75 cents a share? 

A. If they were sold for five shillings, that is 
what it would amount to. 
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Q. We have stipulated that Carlisle, in purchas- 
ing shares directly from Consolidated, paid 90 cents 
a share. 

A. That is true, but you must remember you 
bought a lot of shares for much less, and that would 
offset those prices. 

Q. You don’t contend, do you, Mr. Factor, that 
the shares of Consolidated which were sold by Car- 
lisle were worth less at the time Carlisle sold them, 
do you? 

A. Ido not contend that at all, no, sir. 

Q. They had value during the period when they 
were being sold to the British investors, did they 
not? 

A. They had a value when the company had the 
property, and money was provided for drilling or 
for mining. They had [522] a value. 

Q. Mr. Factor, I didn’t quite understand what 
authorization Mr. Crane had given you to use his 
name in certain transactions. 

A. Well, he was a friend of mine, and if I asked 
him—if I wanted to say to him, “Somebody is going 
to send you some money, and it is for me,” he would 
say it was all right. 

Q. He only authorized you to use his name in 
connection with that type of transaction, I take it? 

A. I wouldn’t say that type. I think he was a 
good friend of mine, and he might have authorized 
me in any other transaction. 

Q. Do you, or did you use his name except when 
you were receiving funds from Montray? 
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A. I don’t recollect, Mr. Donoghue. 

Q. Now, Mr. Factor, there are various people 
named in the stipulation, who have not been identi- 
fied. One of them is Les Bruneman. Who is he? 

A. The name is a familiar name, but I can’t 
remember who it was. 

Q. Wasn’t he a bookmaker, Mr. Factor? 

A. Very possible. 

Q. And were any payments which you made to 
him during the taxable year gambling losses? 

A. Yes, now that you recall the name, I think 
he was a [523] bookmaker. 

Q. Who was Milton Page? A. A bookmaker. 

Q. And were any payments which you made to 
him gambling losses? A. Yes. 

Q. Who was George Goldie? 

A. George Goldie was also a bookmaker, but I 
borrowed $10,000 from him at one time to send to 
Canada, and I don’t know when. I don’t remember 
whether it was ’36 or the first part of 37, I just 
don’t remember. 

Who are Messrs. Hart, Goldstone and Cross? 

I don’t recall those names. 

Do you know who Benjamin Levy was? 

Was he an attorney? 

Was he a bookmaker? 

Benjamin Levy? I can’t recall, Mr. Donog- 
h 

Q. Now, Mr. Factor, what was the total amount 
you invested in this operation? 

A. I can’t tell you, sir. 
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Q. Can you tell us the total amount you invested 
in C. Rankin Nevens and Company? 

A. I sent them $25,000, and probably four or 
five thousand Mr. Nevens took with him, or got it 
a few days afterwards, and this jewelry. [524] 

Q. What is this jewelry, Mr. Factor? 

A. Well, the jewelry, as I was told, they pawned 
it for either six thousand or seven thousand pounds, 
and then they sold it for ten or eleven thousand 
pounds. 

Q. And what was done with the money? 

A. (C. Rankin Nevens. It was invested in C. 
Rankin Nevens. ’ 

Q. How much was it sold for? 

A. Ten or eleven thousand pounds. 

Q. And what is the equivalent in American 
money? What was the equivalent at the time? 

A. My best recollection is that we were off the 
gold standard then, and it was, the pound was de- 
valued to $3 a pound. That is my best recollection. 

Q. So you say you put in $25,000, and $4,000 and 
$33,000, in C. Rankin Nevens; is that right? 

A. I would say that is about it. 

Q. And how much did you put in Montray? 

A. Ido not recall. I sent money up there from 
time to time when they needed it. How much in 
total, I couldn’t tell you, Mr. Donoghue. 

Q. Now, where did you obtain the $25,000 that . 
you claim you invested in C. Ranklin Nevens? 

A. I am certain that was a draft from the Bank 
of America. [525] 
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Q. Had you borrowed the money, Mr. Factor? 

A. I might have borrowed some of it, and I 
might have not. 

Q. Didn’t you borrow on or about March 21, 
1935, $18,000 from William Bleet; isn’t that right? 

A. Yes, I did. 

Q. Is that the source of the money which you 
invested in—— A. I don’t think so. 

Q. C. Rankin Nevens? 

A. C. Rankin Nevens, I sent him a check before 
that. That money was transferred before that to 
Bache and Company. 

Q. You testified to certain advances made to 
salesmen. Were those loans, Mr. Factor? 

A. They were advances against their commis- 
sions. 

Q. And I assume they were deducted from their 
commissions later? 

A. They were deducted from their commissions 
in England, I would say. 

Q. That would be true with respect to the tickets 
you furnished certain people before they went to 
England ? 

A. I am certain about that. I am pretty sure. 

Q. Now, where did you reside, Mr. Factor, dur- 
ing 1935? 

A. I lived in California, Los Angeles. 

Q. In 1936? [526] A. And in 1936. 

Q. And when did you leave Los Angeles, Mr. 
Factor? A. I made some trips—— 
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Q. When did you change your residence? Was 
it in the summer of 1937, Mr. Factor? 

A. Probably. 

Q. When you moved to Chicago, Illinois? 

A. Probably. 

Q. And resided there for the rest of the year, 
did you not? 

Probably. I think you are right. 
At the Bellevue Stratford? 
I think you are right. I think you are right. 
Did Montray have an office in New York? 
No, sir. 
Did Gold Underwriters? A. No, sir. 

- Did either of those companies sell any securi- 

ties in New York? A. No, sir. 

Q. Did they buy any securities in New York? 

A. No, sir. 

Q. Montray and Gold Underwriters conducted 
their business in Montreal, did they not? 

A. That is right. [527] 

Q. Why were you paying $100 a week to Mr. 
Bleet, Mr. Factor? 

A. Well, Mr. Bleet had been with me, I would 
Say, 2 good many years. He is the sort of man who 
would do—I would say he was with me in the years 
when I was well off, and I sort of had him around 
with me doing many things. 

Q. Well, what was he doing for the business of 
‘Montray, or Gold Underwriters? 

A. Well, I think he went up there once or twice, 
I am not sure. I am not certain now, of that, but 
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he would help me hire the men, and he would help 
me locate salesmen, and that sort of thing, and I 
kept him on ever since—I mean over those years. 

Q. During what period did you pay this $100 
a week? 

A. Well, I had been paying Mr. Bleet a hundred 
a week for a good many years before that. In fact, 
he was in Europe with me during the 20’s. 

Q. I am talking now about the taxable years. 

A. I think during all these years, he got $100 
a week. 

Q. For example, did you pay him $100 a week 
during the entire period of 1937? 

A. I would say no. I would say that I was 
pretty bad off the latter part of 1937, and I told 
him that I couldn’t pay him any more. 

Q. You had large gambling losses? [528] 

A. Yes, I had large gambling losses. 

Q. I mean such as $50,000, didn’t you, during 
this period ? 

‘A. Do you mean during the entire period? 

Q. Yes. A. I would say more than that. 

Q. More that $50,000? A. Yes. 

Q. Other than recruiting salesmen, or assisting 
you in that, what did Mr. Bleet do for you? 

A. Well, if salesmen came in, he would meet 
them at the boat, and if they needed anything, he 
was sort of a goodwill Ambassador, I would say. 

Q. And you borrowed from him, did you not? 
You borrowed quite a bit of money from Mr. Bleet, 
didn’t you? A. That is correct. 
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Q. You have already testified you borrowed $18,- 
000 from him on March 21, 1935. 

A. Well, I couldn’t testify to it, except the rec- 
ord shows that, and that is it. I knew I borrowed 
considerable. 

Q. Approximately at that time? 

A. Yes, approximately that time. 

Q. And if Stephan Bernstein has given us a 
statement indicating that you borrowed $5,000 from 
William Bleet on January 8, 1936, is that correct, 
Mr. Factor? [529] 

A. I would say that is correct. 

Q. And if he has also given us a statement that 
you borrowed $15,000 from Mr. Bleet in June, 1936, 
would you say that is correct? 

A. I would say that is correct. 

Q. Now, this $45,000 which you claim went to 
Mr. Berman, who paid it, Mr. Factor? 

A. I think Wontray sent over most of it to him. 
Perhaps I gavé him some money myself, I couldn’t 
recollect. 

Q. I take it, you are unable to tell when those, 
payments were made, are you, Mr. Factor? 

A. No, Mr. Donoghue. [530] 

* & te & 

Q. (By Mr. Donoghue): I refer you to the 
stipulation. Check 119, page 6 of the stipulation. 
There is a man by the name of Katl mentioned. 
Who was he? A. He is a bookmaker. 

Q. Is he also known as Katelman? 

A. I think you are right. 
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he would help me hire the men, and he would help 
me locate salesmen, and that sort of thing, and I 
kept him on ever since—I mean over those years. 

Q. During what period did you pay this $100 
a week? 

A. Well, I had been paying Mr. Bleet a hundred 
a week for a good many years before that. In fact, 
he was in Europe with me during the 20’s. 

Q. I am talking now about the taxable years. 

A. I think during all these years, he got $100 
a week. 

Q. For example, did you pay him $100 a week 
during the entire period of 1937? 

A. I would say no. I would say that I was 
pretty bad off the latter part of 1937, and I told 
him that I couldn’t pay him any more. 

Q. You had large gambling losses? [528] 

A. Yes, I had large gambling losses. 

Q. I mean such as $50,000, didn’t you, during 
this period? 

A. Do you mean during the entire period ? 

Q. Yes. A. I would say more than that. 

Q. More that $50,000? A. Yes. 

Q. Other than recruiting salesmen, or assisting 
you in that, what did Mr. Bleet do for you? 

A. Well, if salesmen came in, he would meet 
them at the boat, and if they needed anything, he 
was sort of a goodwill Ambassador, I would say. 

Q. And you borrowed from him, did you not? 
You borrowed quite a bit of money from Mr. Bleet, 
didn’t you? A. That is correct. 
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Q. You have already testified you borrowed $18,- 
000 from him on March 21, 1935. 

A. Well, I couldn’t testify to it, except the rec- 
ord shows that, and that is it. I knew I borrowed 
considerable. 

Q. Approximately at that time? 

A. Yes, approximately that time. 

Q. And if Stephan Bernstein has given us a 
statement indicating that you borrowed $5,000 from 
William Bleet on January 8, 1936, is that correct, 
Mr. Factor? [529] 

A. I would say that is correct. 

Q. And if he has also given us a statement that 
you borrowed $15,000 from Mr. Bleet in June, 1936, 
would you say that is correct? 

A. I would say that is correct. 

Q. Now, this $15,000 which you claim went to 
Mr. Berman, who paid it, Mr. Factor? 

A. I think Montray sent over most of it to him. 
Perhaps I gave him some money myself, I couldn’t 
recollect. 

Q. I take it, you are unable to tell when those, 
payments were made, are you, Mr. Factor? 

A. No, Mr. Donoghue. [530] 

* & & & € 

Q. (By Mr. Donoghue): I refer you to the 
stipulation. Check 119, page 6 of the stipulation. 
There is a man by the name of Katl mentioned. 
Who was he? A. He is a bookmaker. 

Q. Is he also known as Katelman? 

A. I think you are right. 
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Q. Do the amounts paid to Mr. Katelman rep- 
resent gambling losses, Mr. Factor? 

A. Yes, sir. 

Q. I want to check 118 on the same page, Victor 
Horowitz. A. He was a bookmaker. 

Q. And payments to him were gambling losses, 
Mr. Factor? 

A. Yes, that would be charged up to me. 

Q. Now, on 142, on the next page there is refer- 
ence to a man named Kirsch. Was he a bookmaker 
also, Mr. Factor? A. Yes. [531] 

Q. Is that amount a gambling loss? 

A. Yes. 

Mr. Sher: If you refer to the stipulation on 
that, we have stipulated that that amount was de- 


posited to the account of petitioner at the Holly- 
wood Highland Bank. 

The Witness: He probably loaned me the money, 
you see. [532] 


*eene 


Redirect Examination * * * * * 


Mr. Donoghue: Now, your Honor, I have in my 
hand a letter we obtained from the First National 
Bank of Chicago giving the value of the pound in 
American dollars on July 1, 1935, December 31, 
1935, December 31, 1936 and December 31, 1937. 

I discussed this matter with Mr. Rubin and he 
told me he would have no objection if we offered 
that document in evidence. 

The Court: Just for that purpose? 
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Mr. Donoghue: Just for that purpose. 

Mr. Sher: That is all right. It shows, I guess, 
that Mr. Factor’s recollection was wrong in terms 
of dollars. It is close to $5. 

The Witness: That could be. 

The Court: I suppose the shilling value would. 
accompany that? 

Mr. Donoghue: Yes. 

The Court: Does that show around $5? 

Mr. Donoghue: Yes, your Honor, it does. 

The Court: At shilling rate it would be worth 
around a quarter? 

Mr. Donoghue: Yes. 

Mr. Sher: I am willing to let that go in and 
let that be the record. [533] 

Mr. Donoghue: The document we are referring 
to, Mr. Sher, is respondent’s Exhibit X for identifi- 
cation which I offer in evidence. 

The Court: Exhibit X will be admitted. 

(Whereupon the document marked Respond- 
ent’s Exhibit X for identification was received.) 

Mr. Donoghue: I have in my hand a letter dated 
October 8, 1957 from the Bank in Chicago showing 
the value of Canadian dollars in terms of American 
currency as of July 1, 1935, December 31, 1935, De- 
cember 31, 1936, and December 31, 1937, which I 
will offer in evidence after Mr. Sher has an oppor- 
tunity to examine it. 

I offer this document in evidence, your Honor. 

The Court: Exhibit Y will be admitted. 
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(Whereupon the document marked Respond- 
ent’s Exhibit Y for identification was received.) 

Q. (By Mr. Sher): Mr. Factor, in answer to a 
question by Mr. Donoghue with regard to the pawn- 
ing and the sale of the jewelry in 1935, in England, 
you testified that the jewelry was pawned for six 
or seven thousand pounds and later was sold for 
ten or eleven thousand pounds, and that the money 
went into the business in England. 

Then in response to another question, you testi- 
fied that in your judgment that represented $33,000 
roughly, in [534] American money. 

Now, was that on the theory that the pound was 
the equivalent of $3? 

A. That, I thought, was around $3 or $3.10, but 
I was mistaken. The normal pound has been for 
years at $4.85 or $4.86. That is normal. 

Q. If it is close to $5, the ten or eleven thousand 
pound figure would go up correspondingly in dol- 
lars, is that right? A. That is right. 

Q. You were asked questions about some drafts 
that were endorsed by J. Richards when you identi- 
fied the endorsement as your own, and subsequently 
by W. B. Barclay. Can you tell us whether or not 
any of those funds were paid over to Mr. Berman? 

A. To the best of my recollection, I would say 
that some of the money might have gone to Mr. 
Bleet and he took it to Mr. Berman. I am not 
sure. But some of it—my best recollection is that 
there was some money, one or two or three times 
that came down, that he gave me some cash back 
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or gave it to Mr. Bleet when he was there and I 
said, “Give this to Berman,” or something. I 
couldn’t swear to that completely. 

Q. You were asked on Friday whether you were 
the number one man in this organization and you 
said that you probably were the number one man. 

Now, were you the number one man who was 
referred to in these books that have been discussed 
today? 

A. I am sure I can’t say that. I can’t say that 
I was number one on those books. I merely said 
I was the number one man indicating that I owned 
these concerns and I was responsible for them. 

Q. Was there a number two man? 

A. No, there was no such thing. 

Q. Was there a number three man? 

A. Not to my knowledge. There was no such 
thing. 

Q. On Friday you were testifying about tele- 
phone calls that you made to England and to Can- 
ada from California and I asked you if you could 
give us an estimate of your weekly or monthly tele- 
phone bill on account of these calls and you said 
you would have to do some figuring before you could 
answer that. 

Can you now give us an answer to your best judg- 
ment as to what your phone bills were per week or 
per month? 

A. Well, to make the figure low, some of the 
calls, as you know—TI think Mr. Johnson has some 
calls which cost as high as two or three hundred 
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dollars, but I would say to be fair, to make sure I 
am right, I would say $200 a week would be fair. 

Q. Was that throughout this entire period? 

A. Yes. [536] : 

Q. Did that $200 include your overseas calls to 
London as well as your calls to Canada and New 
York? A. Yes, I would take it as such. 

Mr. Sher: I think that is all. 


Recross Examination 


Q. (By Mr. Donoghue): Mr. Factor, do you 
have any records which would show what your ex- 
penses were on these telephone calls? 

A. No, sir, except what Mr. Johnson has, the 
hotel bills and so on. 

Q. I see. 

Now, Mr. Factor, this sale of jewelry is a very 
sizeable item. You appreciate that, don’t you? 

A. It is. You are correct. 

Q. Now, you never have claimed this expense, 
have you, until this hearing, before the Internal 
Revenue Service? 

A. Qh, no. I have told Mr. Marsh and I have 
told Mr. Walter Johnson that I had jewelry. 

Q. I mean about the sale of this jewelry, the 
proceeds of which were invested in C. Rankin Nev- 
ens. You never claimed this before the Internal 
Revenue Service at the time, did you, Mr. Factor? 

A. I don’t recollect that I did, but in our conver- 
sation I did mention it, that I sent this jewelry over 
and they sold it and they put it in the business. I 
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didn’t say [537] exactly C. Rankin Nevens, but I 
used the word “business.” We were negotiating for 
settling all the time. 

Q. Mr. Factor, all I am trying to suggest is that 
your memory may be wrong on this transaction. 
You did sell some jewelry in 1935, did you not? 

A. Oh, yes, in this country. 

_ Q. You sold some jewelry on June 21, 1935, for 
$32,000 in this country, did you not? 

A. That was not the same jewelry, Mr. Donog- 
hue. 


That was a ring, was it not? 

A ring. 

That was owned by your wife? 

That is right. All this jewelry was owned by 


my wife. 

Q. And the proceeds of that sale were used in 
part to pay an indebtedness which you had to Wil- 
liam Bleet at the time? 

A. That is correct, that is my best memory of 
that, yes, sir. 

Q. You also sold a bracelet, did you not, in 1938, 
for $22,500? 

A. I think so. As I testified before, she had 
about $500,000 in jewelry and during 1935, 1936 
and 1937 I didn’t remember what I sold in 1938. 
It might have been I had it pawned to a man. [538] 

Q. You had it pawned to Mr. Bleet, didn’t you? 

A. That is right, and I sold it and took some 
balance, whatever the balance was. 














554 John Factor vs. 


(Testimony of John Factor.) 

Q. But you never claimed before this hearing 
that you used this jewelry as a part of your invest- 
ment in C. Rankin Nevens, did you, Mr. Factor? 

A. Do you mean in writing or something? 

Q. In any writing you have submitted to the 
Internal Revenue Service. 

A. If my attorneys didn’t put it in, well then 
you are right, but I did tell Mr. Johnson and Mr. 
Marsh—you see, these things had to come back to 
me. 

As you know, I came out of prison and little by 
little it unfolded itself. I was told more things by 
Mr. Johnson and Mr. Marsh than I ever knew. 
And these things little by little came back to me. 

Q. Now, Mr. Factor, I want to show you Re- 
spondent’s Exhibit W, in evidence, which you have 
identified as having been signed by you. 

That is a document which you submitted to the 
Internal Revenue Service and it was—do you know 
when this document was submitted, Mr. Rubin, ap- 
proximately ? 

Mr. Rubin: Yes. I have a transmittal letter 
which was sent to the appellant staff, October 27, 
1953. [539] 

Q. (By Mr. Donoghue): This document, Ex- 
hibit W, was submitted on that date, was it not? 

A. Yes, sir. 

Q. The purpose of that document was to offer 
whatever proof you had in connection with expenses 
for this operation, isn’t that true, Mr. Factor? 
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A. Well, yes, I presume that is—that is what it 
is and perhaps we didn’t take into consideration the 
jewelry in this document. You probably are right, 
but nevertheless it was there, Mr. Donoghue. [540] 
eek & 

Mr. Sher: If the Court please, counsel for re- 
spondent have supplied me with a copy of the sworn 
statement of William Bleet given to Mr. Walter A. 
Johnson, special agent, and I would like to have this 
marked and I would like to offer it in evidence. 

The testimony shows that Mr. Bleet is dead. 
I would like to be heard on that issue, your Honor. 
I think the statement is admissible on two separate 
theories. 

I understand the government doesn’t agree that it 
should come in. 

Let me first state why I am offering this: This 
corroborates the testimony of Mr. Factor about the 
$15,000 that was paid to Mr. Berman. Mr. Bleet’s 
testimony shows the dates when each of these pay- 
ments were made and they total [542] $15,000. That 
is the purpose of the offer. 

Now, on the questions of its admissibility -—— 

The Court: Is this just to show those dates? 

Mr. Sher: Yes, to show the dates and the specific 
items. Some of these drafts are tied right in—in 
other words, some of these drafts that were signed 
by Mr. Factor in the name of J. Richards and en- 
dorsed by W. B. Barclay, Bleet’s testimony shows 
some of those drafts were cashed and the funds 
turned over to Berman. 
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If there is no dispute about the $15,000, then I 
wouldn’t care to press this, though there are some 
other items that would be helpful, but I don’t think 
they are important. 

If that $15,000 is in dispute, then I think this 
should come in. I will leave that to Mr. Donoghue. 

Mr. Donoghue: Your Honor, we object to the 
admission of this statement as hearsay. It doesn’t 
come within any of the exceptions to the hearsay 
rule. We have many statements given us by dead 
men which we have. not attempted to get into evi- 
dence. This morning I was reading a statement from 
a dead man. In our view it is hearsay and it doesn’t 
come within any of the recognized exceptions to the 
hearsay rule and we object to it. 

The Court: I see no reason at all why that objec- 
tion isn’t good. 

Mr. Sher: Would you like to hear me on that? 

The Court: Yes. 

Mr. Sher: I have a memorandum here which un- 
fortunately isn’t in very formal form on this ques- 
tion, and I am willing to leave this with your Honor 
and you can rule on it later. 

The Court: I will reserve ruling on it and look 
at your memorandum. 

Mr. Sher: Let me just say this: I think it is ad- 
missible on either of two theories. First, I think it 
comes in under the shop book rule. That is, a state- 
ment taken by a Bureau investigator in the normal 
course of his business. 

Now, I don’t have any cases that say that state- 
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ments taken by employees of the Bureau of Internal 
Revenue under these circumstances are admissible, 
but I do have cases where statements taken by peo- 
ple in the Department of the Interior have been 
held to be admissible. 


For example, here is a case from the Third Cir- 
cuit, where the plaintiff offered in evidence the re- 
port of the Federal Bureau of Mines, signed by five 
Bureau experts who have reached certain very im- 
portant conclusions about the nature and cause of a 
tank failure, which were extremely helpful as cor- 
roboration of plaintiff’s case. 


Now, the Court said that was admissible and the 
Court said the report which the plaintiff offers had 
been prepared in obedience to the above statutory 
provisions. 


That was the statutory provision which requires 
[544] the Bureau of Mines to make such investiga- 
tion, just as there is a statute here authorizing such 
investigation. 


“The making of such reports is by command of 
Congress, part of the business of the Bureau of 
Mines.” The report was a record of an occurrence or 
event and it was required by Act of Congress. The 
document therefore comes entirely within the lan- 
guage of the Federal Statute and we think the Dis- 
trict Court erred in excluding it. 


“The report is no less admissible because it con- 
tains conclusions of experts which is based upon 
hearsay evidence as well as upon observation. These 
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circumstances, by virtue of express statutory provi- 
sions, go to weight rather than to admissibility.” 


Now, there are other cases which permit state- 
ments made—reports of immigration inspectors, and 
also of foreign consulate members. 


I think on the basis of these cases that these prop- 
erly come in under the shop book rule. But over and 
above that, I think they are admissible on the theory 
that these are statements that were taken by the re- 
spondent. They had an opportunity to question the 
witness under oath. The statute says that the state- 
ments taken by agents of the Bureau, pursuant to 
this statute, calls it testimony. And I think it is ad- 
missible on the theory that when a witness is dead, 
testimony which he gave in another proceeding is 
[545] admissible. 


The Court: In another trial? 


Mr. Sher: In another trial or in the form of a 
deposition. This is very close to a deposition. 


I don’t know that it would be admissible against 
us. I think it is admissible for us because while the 
federal rules do not govern here, I think the federal 
rule in this respect is merely a statement of the 
common law rule of evidence. The federal rule is 
that at the trial or upon the hearing of a motion, or 
an interlocutory proceeding, any part or all of a 
deposition insofar as admissible under the rules of 
evidence may be used against any party who is pres- 
ent or represented at the taking of a deposition or 
who had due notice thereof. 
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Then it goes on to say, “The deposition of a wit- 
ness, whether or not a party, may be used by any 
party for any purpose if the Court finds that the 
witness is dead.” 


I have a number of citations from Whigmoore, 
where he discusses situations which I think are very 
closely akin to this one and Whigmoore doesn’t seem 
to have very much doubt about the admissibility in 
a situation like this. 


I think this is probably a one-way street. I don’t 
think this could be used against us because we 
weren’t present and didn’t have an opportunity to 
cross examine. 


That is the theory and I don’t want to argue it at 
[546] length. If your Honor would like, I will leave 
this memorandum with you, although, as I say, I 
haven’t signed it or anything. 


The Court: You better put your name on it. 


I will reserve my ruling and look at the memo- 
randum. 


If you wish to file anything, Mr. Donoghue, you 
can. 


Mr. Donoghue: We will argue it on brief, your 
Honor. 


(Whereupon the document was marked for 
identification as Petitioner’s Exhibit 37.) 


[See Exhibit 38 in Book of Exhibits.] 
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JOHN FACTOR 
was recalled as a witness and, having been previ- 
ously duly sworn, testified further as follows: 


Direct Examination 


Q. (By Mr. Rubin): Mr. Factor, this respond- 
ent’s Exhibit W refers to a number of items in your 
memorandum to the Director of Internal Revenue. 
I would like to clear up a few of these items. 

I show you Petitioner’s Exhibit 39. Will you state 
what that.is, Mr. Factor? 

A. This is a letter written to me on July 6, 1936 
from [547] Federal Brokers, 5 South Clark Street, 
Chicago. Shall I read it? 

Q. No. 


This refers generally to a loan made by them to 
you and suggests there is some interest due in the 
amount of $572.10. 


Will you state whether or not you paid this inter- 
est in the year 1936 in accordance with this request? 
A. I did, sir. 
Mr. Sher: Any objections? 
Mr. Donoghue: No objections. 
The Court: The exhibit will be admitted. 
(Whereupon the document marked Petition- 
er’s Exhibit 39 for identification was received.) 
[See Book of Exhibits.] 
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CLAYTON C. MARSH 
was called as a witness on behalf of the Respondent 
and, having been first duly sworn, testified as fol- 
lows: 


The Clerk: Be seated and state your name and 
address, please. 

The Witness: Clayton C. Marsh, Lake-in-the- 
Hills, Algonquin, Illinois. 


Direct Examination 


Q. (By Mr. Donoghue): Mr. Marsh, you were 
formerly employed by the Internal Revenue Serv- 
ice, were you not? A. Yes. 

@. When did you retire from the Internal Reve- 
nue Service? A. January 1, 1957. 

Q. When did you join the Internal Revenue 
Service? A. February, 1919, I believe. 

Q. Were you assigned as a technical advisor to 
the Chicago office of the Appellate Division, Mr. 
Marsh? [556] A. I was. 

Q. During what period of time? 

A. I went out to Chicago in 1938. 

Q. You were with the Appellate Division or its 
predecessor, the technical staff, from that time on 
until you retired? A. I was. 

Q. Did you have any title at the time you re- 
tired? 

A. I was Special Assistant to the Head of the 
Appellate Division of the Chicago Region since 
March 1, 1944 until I retired. 
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Q. Now, was the case of the petitioner assigned. 
to you as a technical advisor? A. Itwas. 

Q. Did you hold certain conferences in connec- 
tion with that case? A. I did. 

Q. With representatives of the taxpayer? 

A. I did, and with the taxpayer. , 

Q. Can you give the Court the dates on which 
those conferences were held? 

A. If I might refresh my recollection. 

Do you want the dates of all the conferences or 
the one where Mr. Factor was present? 

Q. Just the ones where Mr. Factor was present. 

A. I had conferences with Mr. Factor and his 
representatives on September 2nd and 3rd, 1953; on 
September 30, 1953 and January 12, 1954. 

Q. Are you able to tell the Court who else was 
present at those conferences, Mr. Marsh? 

A. Representing the Bureau, Mr. Factor or 
both? 

@. Both sides, please. 

A. There were a lot of people. On September 
2nd and 3rd, 1953, there was Mr. Jack Rubin, 
Joseph M. Solon, and Mr. Factor, representing Mr. 
Factor. 

There was myself, George T. Donoghue, Jr., Wal- 
ter A. Johnson representing the government. 

Q. Was Grace W. Barber there? 

A. Yes, she was there. An auditor was also 
there. 

On September 30th, the same parties. 

On January 12th, the same parties. 
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Q. Now, will you tell the Court in general just 
the way you proceeded in that conference, Mr. 
Marsh? Tell them what you said to Mr. Factor and 
what you did, just to give a little background about 
how it was conducted. 

A. Well, it covered several days and there were 
a lot of things said. 

Q. What did you say at the start of the confer- 
ence? You questioned Mr. Factor about some of 
these items at issue in this case, didn’t you? [558] 

A. I did. 

Q. What did you say to Mr. Factor? 

A. I explained to Mr. Factor the functions of 
the Appellate Division and the fact that he wasn’t 
available for questioning at the time that the defi- 
ciency notice was issued and that because he wasn’t 
available that the government had resolved all the 
items in favor of the government and it appeared 
that there was probably some adjustments that 
would be necessary to the deficiency notice, but, be- 
cause of the lack of records and the fact that most 
of this business took place in Canada and some con- 
flict among the different witnesses who had been in- 
terviewed, we didn’t know what the facts were with 
respect to these transactions and that he apparently 
was the only one who did know the facts, and that it 
was the facts we were after. 

I explained to Mr. Factor that if he could give us 
the facts and would tell me what happened, how the 
transactions were handled, the items that he re- 
ceived, the income that he received, that I would 
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endeavor to make adjustments to reflect his proper 
income. 

I also told Mr. Factor that because the hearing 
was informal I wasn’t going to put him under oath, 
but I did say “Mr. Factor, I am putting you on your 
honor to tell me the truth.” 

Mr. Factor said, “Mr. Marsh, you have put me on 
my [559] honor and I will endeavor to tell you the 
truth as near as I can remember it.” 


He also said, “It has been a long time. I kept no 
records. I didn’t know what records were kept in 
Canada. I am amazed at the amount of records that 
you have here. We tried to get them and couldn’t 
get them, but I will tell you as near as possible 


about any items that I can recall receiving. I will 
concede that I received them. Those that I can’t re- 
member, if I think I got them, I will admit them. 
Or if they were paid for my benefit to anybody else 
for me.” 

That was substantially the basis upon which we 
proceeded with the conferences. 

Q. Now, there were certain items which were 
discussed in those conferences, Mr. Marsh, which 
were conceded only for the purposes of settlement 
and I don’t want you to mention any of those items 
in my questions to you from now on. 

I merely want you to tell the Court now, for the 
year 1935, what items did Mr. Factor admit during 
those conferences that he had received ? 


Mr. Sher: Now just one moment. 
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If the Court please, I would like to be permitted 
to develop the purpose of this meeting with this 
witness. 

It is our position that all these conferences were 
for the purpose of arriving at a settlement of this 
case, that concessions were made one way and an- 
other way for the purpose [560] of settling the case, 
and that you cannot separate in that kind of a con- 
ference concessions and say, “Well, this one is an 
absolute concession and the other one is not.” 

For that purpose I would like to ask merely a 
few questions going to the purpose of the meeting. 

Mr. Donoghue: Without any questions from 
Mr. Sher, I will concede that one of the objectives 
of these conferences was to settle the case, if possi- 
ble. We were sitting down, attempting to settle the 
case and statements were made during the course of 
negotiations for settlement. There is no question 
about that. 

The Court: The conference did develop that cer- 
tain items of income were conceded by the petitioner 
and certain items were conceded for the purpose of 
settlement? 

Mr. Donoghue: That is right. They fall into two 
categories, your Honor. We want no testimony 
about those conceded just for purposes of settle 
ment. There were some very explicit admissions—— 

The Court: He has conceded a great many items 
here in the stipulation and again in his examination 
here. Is this going to be a duplication of a lot of 
those? 
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Mr. Donoghue: Your Honor, there might be 
some duplication. I haven’t been able to segregate 
them, but there are some items which are in dispute 
—I will ask Mr. Marsh about the more important 
items that still are in dispute, your Honor, [561] 
and have the record—— 

Mr. Sher: Well now, could we have our objection 
run to this whole line of questioning? 

The Court: Yes, the objection may stand and the 
objection is overruled. 

Q. (By Mr. Donoghue): Check 12, 1935. 

A. Check 12, dated September 30, 1935, payable 
to Harry Crane. The check was for $5,070. In con- 
nection with our conferences, it was pointed out 
that some of these checks were in odd amounts and 


Mr. Factor agreed, or it was conceded, or it was un- 
derstood by all the parties that when the checks 
were in odd amounts it indicated a transfer charge 
and he agreed that it indicated that he had received 
the money, or it had been transferred to the United 
States for him, or to someone else for his benefit. 


The Court: Who was that check payable to? 

The Witness: Harry Crane. The amount is 
$5,070. 

The Court: Check 12? 

Mr. Donoghue: Check 12, 1935. 

The Witness: He agreed that $5,000 of that was 
for him or his benefit. 

The Court: It is a payment to currency. 

Mr. Donoghue: Mr. Marsh is incorrect. 
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The Witness: I think the notation in the book is 
[562] marked H.C. 

Mr. Donoghue: It is marked so in the cash jour- 
nal but it is to currency. 

How about the one preceding that? 

The Witness: That is the same, September 24, 
1935, currency, and the record shows H. Crane. That 
is for $2532.87 and it was agreed that $2500 should 
go in. That was for him or his benefit. 

Q. (By Mr. Donoghue): What about check 31? 

A. Check 31 dated August 15, 1935, that is 
drawn to currency with a notation J. Richards. 
$3500. Mr. Factor agreed that he was J. Richards 
for the purpose of that check. 

Q. Now, Mr. Marsh, will you just tell the Court 
—well I better ask it this way and just relate it to 
the disputed items—I will save record. 

What about check 38? 

A. 38, that is dated October 22, 1935 to currency. 
The record also indicates J. Richards, $1,000. The 
check was for $1020 and Mr. Factor agreed that 
$1,000 was his. 

Q. Will you just tell me how much Mr. Factor 
admitted receiving on each of these checks, Mr. 
Marsh? In these conferences, that is. Check 49. 

$2,000. 

Check 52. [563] A. $2,000. 
Check 63. A. $8,000. 

64? A. $3,000. 

65? A. $4,000. 

86? A. $1,000. 
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91? A. $6250. 
103? A. $1,000. 
100? A. $1,000. 
109? A. $1,000. 
Turning to the year 1936, check No. 120. 
$1,000. 
Check 126? A. $2,000. 
Check 140? A. $1,000. 
1749 . $2100. [564] 
175? $8,000 
182? . $2,000. 
185? $5100. 
186? $3,000 
189? 
There was a number of checks from 188 to 
192 aggregating $6,000 and he didn’t know what 
they were for and—— 
Q. Don’t mention those checks then, please. 
What about check 199? A. $7800. 
Check No. 200? A. $5200. 
Check 235? A. $3,000 
Check 239? A. $7,000. 
Check 252? A. $5400. 
263? A. $13,000. 
Check 265? [565] A. $1,000. 
Check 268? A. I don’t have 268. 
All right. 269? You don’t have those either? 
278? A. $775. 
Q. 2817 A. $15,300. 
{. 315, do you have that one? A. No. 


Q. 
Q. 
Q. 
Q. 
Q. 
A. 
Q. 
Q. 
Q. 
Q. 
Q. 
Q. 
Q. 
Q. 
A. 
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Q. Turning your attention now to the year 1937, 
what about check number 3 for the year 1937? 

A. We compromised on that too. 

Q. Well, skip that. 

How about check 4, 1937? 

A. $5500 on that was conceded. 

Q. Check 5? 

A. That other check was for $9,000. I forget 
what the record was, but he conceded $5500. 

Q. How about check 5? 

A. The check was for $4350, I believe, and he 
conceded $2500. I don’t know the basis for that. 

Q. Did that include the thousand dollars paid to 
Sidney Cohen? . A. I ecouldn’t say. [566] 

Q. Check 6? 

A. That check was for $12,650 and on the basis 
of the record Mr. Factor agreed to $4800 of it. 

Q. Check 7, Mr. Marsh. 

A. That check was for $3400. Mr. Factor agreed 
to $3,000. 

Q. Check 8? A. $3,000. 

Q. Did he agree to the entire amount? 

A. Yes. 

Q. Did he say he had received the entire 
amount? 

A. I don’t know. There were so many checks I 
can’t say whether Mr. Factor said, “That’s mine, 
I received it,” or “That’s for me,” or “I agree to 
that,” or “Okay.” 

There were so many checks and sometimes he 
would say “That’s okay,” or “That’s mine,” and I 








John Factor vs. 


(Testimony of Clayton C. Marsh.) 

can’t remember what dates he said what and specifi- 
cally with regard to which item, but I was very 
careful in my record of what we went over. 

Q. I now want to direct your attention to this 
paragraph in the stipulation on page 26 which I 
will read to you: 

“On February 24, 1937, the Bank of Toronto drew 
a draft—” This, your Honor, is on page 26 of the 
stipulation—“drew a draft on the Guaranty Trust 
Company in New York in the sum of $50,000 pay- 
able to Arthur Jack Klein. This [567] draft was en- 
dorsed by him and cashed. 

“On February 27, 1937 the Guaranty Trust Com- 
pany of New York issued a treasurer’s check in the 
sum of $15,000 payable to Arthur Jack Klein. Such 
check was endorsed by Klein and then by M. A. 
Freeman.” 

Now, what did Mr. Factor say with reference to 
that check? A. Is that check 24? 

Q. Number 12 is the number. 

A. I thought you said check number 24. Excuse 
me. 

Q. Iam sorry. I read 12, I thought. 

A. I don’t recall it. I know the expenses were 
gone over at some length and as I recall it was prob- 
ably after we had had several conferences. I don’t 
know what it was. Now, I don’t recall, but as a re- 
sult of our discussions, Mr. Factor agreed to $44,100 
according to my records. 

Q. Do you know what was included in that 
$44,100? A. No, I don’t, not now. 
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Q. How about check 20, 1937, Mr. Marsh? 

A. That is dated March 5, 1937, currency, A. J. 
Klein. The check was for $28,610.75, and on the 
basis of the record or our discussions he agreed to 
$20,000. 

Q. How about check 33? 

A. I don’t have 33. 

Q. Now, Mr. Marsh, did you keep any record at 
the time [568] to indicate which items Mr. Factor 
had admitted receiving? 

A. I did at the time, yes. 

Q. What was that record that you kept? 

A. Well, I had my own personal notes and in 
addition to that I had special agent Johnson’s sched- 
ule, where all these checks were listed, and worked 
from that in these conferences. 

I indicated on those sheets when I had a conceded 
item; I identified it on those sheets. 

Q. When you say an item was conceded, do you 
mean conceded for purposes of settlement or do you 
mean an item—that he admitted he received an 
item? 

A. I can’t recall now which items were checked 
as being conceded for settlement, or admitted, but 
whenever he agreed they should be charged to him, 
I indicated that on the sheet. 

Q. You haven’t testified now about the items that 
were merely conceded for purposes of settlement, 
have you, Mr. Marsh? 

A. No, I left those out. 
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Q. And have you had occasion this week, Mr. 
Marsh, to consult your notes with respect to the 
conferences and refresh your memory ? 

A. I don’t have my original notes, but I did look 
back at those work papers to see what was on there, 
but my personal notes that I kept at the time were 
left—either destroyed or [569] left when I retired 
and I have no access to those. 

Q. What did you consult this week, Mr. Marsh, 
in preparing to testify ? 

A. I consulted those work sheets of Mr. John- 
son’s and my own memoranda that I prepared im- 
mediately after the conferences, setting forth what 
took place, and what items were conceded. 

Mr. Donoghue: You may cross examine. 


Cross Examination 


Q. (By Mr. Sher): Mr. Marsh, did you show 
Mr. Factor the photostats of the checks and bank 
drafts during any of these meetings? 

A. I think that he—I believe we were trying to 
reach an agreement and he was shown the different 
checks and drafts and told with respect to the nota- 
tions in the record. 

Q. Did you show him or his attorneys the cash 
journal entries? 

A. They were in conference, yes. They told him 
what they were, showed them to him, told him what 
the notations were on the records. 

Q. Do you remember whether or not you actu- 
ally showed them the cash journal item? 
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A. I don’t know whether each one was shown. 
I don’t know whether they requested it. As I recall, 
we weren't hiding anything. We were trying to get 
the right answer and [570] Mr. Factor said he 
didn’t know there were any records in existence and 
we tried to refresh his recollection by telling him 
what notes were in the records and it did refresh 
his recollection with respect to many items. 

Q. Now, the entire purpose of all of these meet- 
ings was to work out a settlement of this matter, 
isn’t that right? A. Surely. 

Q. Did you at that time have any responsibility 
for the trial of a litigated case? 

A. No, I did not. 

Q. Did you have any responsibility for conduct- 
ing an investigation in preparation for the trial of 
a case? A. I did not. 

Q. It is true then that your sole function was to 
try to arrive at a meeting of the minds and work out 
disputed items and settle the case, if that was pos- 
sible? A. That is right. 

Q. I understood you to say in answer to a ques- 
tion Mr. Donoghue put to you that you are not able 
at this time to tell which items were conceded by 
Mr. Factor for purposes of settlement and which 
he conceded for any other purpose. Can you? 

A. I didn’t say that. 

Q. What did you say? 

A. I said that I left out purposely some items 
here [571] that were compromised and Mr. Dono- 
ghue didn’t even ask me about those. The ones that 
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I read off were the ones that Mr. Factor agreed 
were received by him or for his benefit or by some- 
body else. 

Q. Well, weren’t some of these items items that 
he said were for purposes of the settlement? Didn’t 
he say “for such purposes I will concede this item’? 

A. That might be, but in 1935 and 1936 I am 
sure none of those items I read were any concession 
for the purpose of settlement. 

Q. Would there have been any purpose in Mr. 
Factor making any admissions at such a meeting 
except for purposes of settlement? 

A. Well, there were a great many items that 
were proposed to be eliminated. After all, this had 
been all sent up to Mr. Factor and everyone was 
eliminated. In other words, we didn’t discuss just 
the ones he agreed to; we also discussed the ones 
where we, as a result of conferences, agreed that he 
didn’t receive and they were proposed to be elim- 
inated. 

Q. Did you concede certain items at that con- 
ference too? : 

A. Yes. This is just one side of the picture. 

Q. Well, let’s get the other side. Can you tell us 
which items you agreed should be conceded by the 
respondent? 

A. Using your expression, it would also be for 
the purpose of settlement—— [572] 

Q. I don’t want you to talk about any of those, 
Mr. Marsh, please. I am going to object if you are 
asked about any of those. 
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Your Honor, as a practical matter, Mr. Marsh 
would not be in a position to make any admissions 
one way or another. Any knowledge that he would 
have of this case would have come to him second- 
hand from the reports. So he just couldn’t make the 
kind of admission which Mr. Sher is assuming he 
could have made in this question. 

Mr. Marsh has nothing but second-hand informa- 
tion about this case. 

The Court: We will let him tell what he can. 

Mr. Sher: I only want to know what he said. 
I don’t care whether he had authority to say it or 
not. I only want to know what he said. 

Q. (By Mr. Sher): Go ahead. 

A. I don’t understand what you want to Sok 

The Court: You are going to give us the items 
that you conceded were properly deductible, I guess, 
isn’t that right? 

Mr. Sher: That is right. 

The Court: By Mr. Factor in these various hear- 
ings. 

The Witness: Take 1935. Check 102, 109, 111, 
112. Check number 121, 126, 4, 11, number 56, 102 
and 117. A total [573] of $9,650 for 1935. 

For 1936, 119, 121, 134, 146, 151, 153, 154, 156, 
164, 172, 179 —— 

Did you say 174? 

Wait a minute. 179, I said. 
What came before that one? 
Before that one, 172. 
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Did I call 198? 202, 217, 226, 239, 238, 240, 248, 
249, 254, 260, 268, 269, 272, 279, 282, 293, 297, 301, 
308, 309, 312, 314, 315, 320, 328, 331, 343, 344, 352, 
360, 370, 373, 395, and 405. A total of $97,566.13. 

Q. Now, I note among the checks that you listed 
are all of the checks that went from Montray to 
Consolidated-Diana, or to Leipsic for the purchase 
of the Consolidated-Diana stock. Did you at the 
time of these conferences agree that those items 
were not properly taxable to Mr. Factor? 

A. There wasn’t any agreement on anything as 
to what they represented. 

Q. You testified that you conceded on your end 
these various items that you have listed. 

Mr. Donoghue: I want to make something clear, 


your Honor. Mr. Marsh didn’t have the authority at 
the time to make any concessions for the govern- 
ment and he could not have made any. 

The Court: Overruled. [574] 
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The Witness: I didn’t concede any of them. This 
column I called “Proposed eliminations.” 

Q. (By Mr. Sher): Let’s phrase it that way. 
You proposed to eliminate all of these items that 
you have given us here, or that you have read off 
here? A. Yes, sir. 

Q. And those include all of the items that went 
from Montray to Consolidated-Diana, or to Leipsic, 
for Consolidated-Diana ? 

A. Ihaven’t refreshed my recollection as to what 
they are, but at the time I believe they did include 
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all those that could be considered payments for 
stock. Those were all eliminated. 

Q. Had you had an opportunity to examine the 
entire file prior to this time, Mr. Marsh? 

A. Since my retirement? 

Q. No, I mean prior to the time of these meet- 
ings that you have been testifying about, the meet- 
ings in 1953 and 1954. 

A. Oh, sure. I had for months. 

Q. You had available to you at that time the 
sworn statements of all the witnesses that had been 
interviewed ? [575] 

A. I don’t know whether I had all of them. 

Q. Those that you thought were material were 
available to you? 

A. I don’t know which ones you referred to. 
There are so many witnesses that I think have been 
interviewed since that time, I am not sure, but there 
was a number of affidavits and statements in the 
files which I took into consideration, certainly. 

Q. Mr. Ebenstein testified that he gave a state- 
ment to one of the representatives of the Bureau in 
1942 or 1943. Do you remember that? 

A. I don’t recall any particular statement of 
any—— 

Q. If he did, you would have had that statement 
available to you, is that right? 

A. I presume so. I have no recollection of what 
was in the statement or having seen it at the pres- 
ent time. 
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Q. Now, you did have available to you at that 
time this cash journal of Montray which has been 
introduced in evidence? ; 

A. Oh, yes. That is where we got the informa- 
tion with respect to these items. 

Q. Now, did you have available to you, at that 
time, the bank book and the check stubs of Mr. 
Shulman ? A. No. 

Q. You didn’t have that? 

A. I don’t believe so. I don’t recall. I don’t think 
[576] we had any of Mr. Shulman’s records. 

Q. Do you remember whether you had available 
to you any bank records from any of the banks— 
from Mr. Factor’s bank in California? 

A. Oh, yes. I recall definitely that the deposits— 
I don’t know any particular year, but I recall very 
definitely the deposit in his bank over these three 
years was around $400,000. 

Q. Now, did you hear Mr. Johnson testify that 
he started this investigation in 1942 and has or had 
substantially completed it in 1943? 

A. TI heard. 

Q. Do you know of your own knowledge of any 
information that has been developed since these 
meetings in 53 and ’54 relating to the Consolidated- 
Diana transaction ? 

A. I have no personal knowledge of that. 

Q. Now, did Mr. Factor tell you at one or more 
of these meetings about the $25,000 that he had sent 
over to England to get this C. Rankin Nevens oper- 
ation started ? 
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A. I think he sent it up to Canada. 

Q. Mr. Marsh, I will ask you to take a look at 
Respondent’s Exhibit W and ask you if you remem- 
ber receiving that document, signed by Mr. Factor 
and by Mr. Rubin, his attorney ? 

A. Iseem to recollect that. [577] 

Q. I will ask you to read to yourself, for the 
purpose of refreshing your recollection, the contents 
of paragraph A on the first and second page. 

Have you read it? A. Yes. 

Q. It is true, is it not, that in this letter, or 
memorandum the claim was made by and on behalf 
of Mr. Factor that $25,000 was advanced for the 
English counterpart of the Canadian business and 
that this was done by way of a draft on a London 
bank and paid there to Jules Bache and Company, 
whose company in turn made these funds available 
to Nevens and Goulding, is that correct? 

A. I don’t know whether it is correct or not. 

Q. It is correct that the claim was made in this? 

A. Oh, yes. 

Q. Does this refresh your recollection that this 
claim was made in the course of your verbal confer- 
ences, your prior verbal conferences? 

A. Oh, yes, but the—— 

Q. That is all I want to know, whether you re- 
member that such a claim was made at the time of 
your meeting. 

A. Well, it was made and it was pointed out to 
the taxpayers and his counsel that in arriving at the 
amount included as income to Mr. Factor in 1935, 
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he had been allowed $55,314.30 for stock purchases 
in 1935. [578] : 

And he wasn’t able to show any evidence or any- 
thing which would entitle him to a larger figure 
than what had already been allowed in issuing the 
deficiency notice. 

Q. Well, let’s get into that a little bit. That 
$55,000 odd that you mentioned, doesn’t that repre- 
sent all the payments that the books show were 
made to Kirkland Gold Rand? 

A. Iam not sure now what it shows. I did know 
at the time. 

Q. Now, this $25,000 additional, you remember 
the claim was made? 

A. I am not sure whether it was an additional 
or part of the same amount. 

Q. Do you recollect that you recommended that 
the $25,000 be allowed ? 

A. I am not sure now whether I did or not. 

Q. You may have? 

A. I may have. If I thought he was entitled to 
it, I certainly did. 

Q. Now, referring again to Exhibit W, was a 
claim made for expenses incurred by Mr. Factor 
during each of these years for travel, telephone 
calls and other items? A. Yes, sir. 

Q. And were those claims discussed at these 
meetings ? A. They certainly were. [579] 

Q. And was an allowance—did you recommend 
that an allowance be made? A. I did. 

Q. Do you remember how much? 
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A. I recommended applying the Cohan rule, that 
he be allowed $30,000 over the three years allocated 
between the various years in proportion to the in- 
come he received in the respective years. 

Q. And you were satisfied that that was a fair 
allocation ? 

A. I was satisfied that Mr. Factor spent that 
amount. 

Q. Did Mr. Factor—— 

Mr. Donoghue: Your Honor, I don’t want to be 
constantly interrupting. May it be understood we 
have a continuing objection to this line of ques- 
tioning. 

The Court: Well, you didn’t ask for it, but it 
can be understood from now on. 


Q. (By Mr. Sher): Did Mr. Factor concede the 
Lee Gordon item? 


A. He did not, and I recommended it be elim- 
inated. It is not in the ones that I recommended— 
it is in the ones I recommended for elimination. 

Q. At that time did you have before you the 
sworn statement that Mr. Lee Gordon gave? 

A. I did. [580] 

Q. But you had satisfied yourself that this 
money did not reach Mr. Factor? 

A. I satisfied myself that Mr. Factor believed 
he was telling the truth about the item. 

Q. Then you also believe he was telling the 
truth ? 

A. I believe he believed he was telling the truth. 
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Q. You wouldn’t have recommended elimination 
of the item if you yourself hadn’t believed he was 
telling the truth, would you? 

Did you get my question? 

A. You left out one “believe” there. 

Q. I didn’t leave out any “believe.” 

My question was that you would not have recom- 
mended that the item be left out unless you believed 
—you believed —that Mr. Factor was telling the 
truth about the item. Is that right? 

A. There was some doubt in my mind but that 
is one of the items, for the purpose of getting some- 
where, I eliminated. There was such a direct con- 
flict of evidence and the item wasn’t large. 

Q. Did you tell Mr. Factor that you believed 
him, you believed what he said on that day ? 

A. I certainly did. 

Q. Now, let me ask you whether it isn’t a fact 
that you also had a conference with Mr. Factor for 
the purpose of [581] attempting to work out a set- 
tlement on May 31, 1949? 

A. I have no record of that. 

Q. You have no record of that? A. No. 

Q. Did you have a meeting with Mr. Factor on 
October 28, 1949? 

A. I have no record of that. 

Q. Do you remember whether Mr. Schwerdt- 
feger was present at one or two of these meetings? 

A. There would be a record some place, but 
there were so many conferences on this case that I 
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know of no—I have no recollection of other than 
the ones that I have memorandum of here. 

Q. But all of them were for the purpose of try- 
ing to work out a settlement without the necessity 
of going to trial? A. Yes, sir. 

Redirect Examination 

Q. (By Mr. Donoghue): Did you know at the 
time you were considering this Consolidated-Diana 
deal that 174,125 shares of that stock had been sold 
in England? 

A. I don’t think we had any definite record of 
just what had been sold and what had been re- 
tained. 

Q. And did you know that shares of Consoli- 
dated-Diana were being sold in England at $1.25 a 
share? Did you know [582] that at the time you had 
these settlement conferences? 

A. I am not sure. 

Q. Are you aware of the fact that after these 
conferences the government made an additional in- 
vestigation of the Consolidated-Diana deal? 

A. Yes, I am aware of that. 

Q. And it was made at your request and my re- 
quest, was it not? A. Yes. 

Q. We obtained information therein which we 
did not have at the time of the settlement confer- 
ences, did we not? A. That is correct. 

The Court: What are these settlement confer- 
ences? Both of you have referred to them as settle- 
ment conferences. 
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I understood when this witness took the witness 
stand that the taxpayer was called in because he 
was not available when the deficiency letter was 
sent out and he was to be given the opportunity to 
admit items of income and show proof or whatever 
he had of items that were not to be included in 
income because all of the items have been charged 
to income because of his being unavailable. 

Now, on that basis, I would think these admis- 
sions, testimony as to any admissions would be ad- 
missible, and I also think by the same token that 
admissions, for what they are worth, that items that 
were not income would be admissible. [583] 

You would have to have both sides of it, but 
from there on you have gone on talking about these 
as settlement conferences and I am the first to say 
that nothing that comes up in a settlement confer- 
ence is admissible. 

Mr. Donoghue: Your Honor, I would say one of 
the objectives was a possible settlement of the case 
and along with that we were getting information so 
that ultimately we could avoid litigation. There is 
no question about that. 

We were trying to elicit factual information 
about the case from Mr. Factor through interroga- 
tion which was conducted by Mr. Marsh during the 
conferences. 

Mr. Sher: Your Honor, I would like to put our 
position on the record. I feel that none of this evi- 
dence is admissible. I think it is clear that these 
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meetings were solely for the purpose of arriving at 
a settlement and that with that in mind the entire 
Consolidated-Diana transaction was left out and 
with that left out—that involves $80,000—Mr. Fac- 
tor made some concessions. I just don’t see how you 
can break this thing down. 

Now they come along and say, “We are going to 
hold you to everything you said you would accept, 
but we don’t have to be bound by anything we said.” 


On that basis, any settlement meeting is imprac- 
tical. 


The Court: The ruling favors you on that. 


Mr. Sher: I think it did, but I think the whole 
[584] thing should go out. 


The Court: I am not so sure that this first meet- 
ing and the early meetings, there was a question of 
settlement, I presume, and the objective is to find 
out what this man’s income was and to that extent, 
the conference would possibly produce the man’s 
income. 

The case is a little bit weakened by all this talk 
of settlement because I can’t quite tell whether 
some of these were settlement conferences or not. 


At any rate, I think the government would be the 
first to want no disclosure of settlement because the 
government settles many of these cases and if every 
witness knew that he would have to face any admis- 
sion that he made in a settlement conference in 
court, that it would be used against him, of course, 
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the government would be in a bad way in a lot of 
these settlements and a lot of these cases. 


I think we will let the ruling stand and the evi- 
dence will be admitted. I do think it hasn’t been 
made very clear with respect to how much of this 
was settlement and how much of it was a legitimate 
inquiry as to the proper income that this man owed. 

Q. (By Mr. Donoghue): In your testimony on 
direct examination did you list any items which Mr. 
Factor had conceded only for purposes of settle- 
ment? [585] 

A. No compromise items. There are a number of 
compromise items which he wasn’t able to explain 
and for settlement we just agreed to split them 


fifty-fifty. . 


Q. I don’t want to know anything about those 
items, 

A. But in my testimony I didn’t mention them. 

Q. You only testified about items that Mr. Fac- 
tor said what about? What were his own words 
about the items? 


A. It was either “That’s mine,” or “That was 
for me,” or “That’s okay,” or “I'll agree on that,” 
or words to that effect, but I can’t say what he spe- 
cifically said with respect to any. 

- There are so many items. He may have said, 
“That’s okay,” and “That’s okay.” [586] 


* eee & 
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WALTER A. JOHNSON 
was recalled as a witness on behalf of the Respond- 
ent and, having been previously sworn, testified 
further as follows: 


Direct Examination 
Q. (By Mr. Donoghue): Are you the same 


Walter Johnson who testified previously in this 
case? A. Tam. 


Q. Have you prepared a schedule summarizing 
respondent’s contentions with respect to the net 
profit of Montray for the years 1935, and 1936? 

A. I have. 

Mr. Donoghue: Please mark these two docu- 
ments. 


(Whereupon the documents were marked Re- 
spondent’s Exhibits Z and AA for identifica- 
tion.) 


Q. (By Mr. Donoghue): I ask you how you 
prepared this statement, Exhibit AA. Where did 
you get the information shown as “Receipts and 
Income” in that statement? 

A. I prepared this from an analysis from the 
eash book, and verified by bank deposits in the 
bank accounts of Montray Finance Corporation. 

Q. Where did you obtain the figures shown 
under “Costs and Expenses” Mr. Johnson? [587] 

A. Those figures were taken from the cash jour- 
nal which shows the disbursements and more partic- 
ularly itemized as to payments for Kirkland Gold 
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Rand stock, and expenses in various amounts, such 
as office supplies, and rent, legal fees, and so forth. 

Q. Now, are those disbursements itemized in the 
schedule attached to the exhibit? A. Yes. 

Q. What schedule? 

A. The receipts are itemized in Schedule A, 
which reflects receipts from C. Rankin Nevens and 
Company, England. 

Q. The total amount is how much? 

A. $134,625, and also miscellaneous receipts of 
$219 which represents some currency. 

Q. On what schedule are the purchases of Kirk- 
land Gold Rand stock itemized ? 

A. They are itemized on Schedule B, which 
shows payment to Kirkland Gold Rand and shows 
the dates, the check numbers and the amounts, with 
one exception. The checks are all to Kirkland Gold 
Rand, Limited, outside of check 107 which was pay- 
able to Paul D. Martel, on J uly 19, 1935, in the 
sum of $6,250. 

The payments amount to $55,314.30. 

Q. Now, where did you obtain the information 
shown under “Disbursements and Expenses”? [588] 

A. That was obtained from the cash journal and 
is set forth in Schedule C of the analysis. 

Q. Now, I notice that under “Expenses,” you 
have two items, one, disbursements, $6,088.96, shown 
in Schedule C, were all those items allowed as ex- 
penses in the 90-day letter? A. They were. 

Q. I notice you have a second item under ex- 
penses, called “Additional.” $9,650. 
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A. Those are set forth in Schedule D, and 
Schedule D covers additional deductions. 

Q. Are those the items which are conceded by 
the Respondent in the stipulation of facts? 

A. Yes. I call them “Additional items consid- 
ered—expenses or deductions.” The total is $9,650. 

Mr. Donoghue: I offer in evidence Respondent’s 
Exhibit AA, your Honor. 

Mr. Sher: This is for what year? 


Mr. Donoghue: 1935. 


Mr. Sher: Do you want to go ahead while I look 
this over? This is the first time I have had a chance 
to see this, your Honor. 


Q. (By Mr. Donoghue): I now refer you to 
Respondent’s Exhibit for identification, which is 
similar to Respondent’s Exhibit AA. I ask you to 
tell the Court, only for the year 1936, for Montray 
[589] —I ask you to tell the Court where you ob- 
tained the information shown therein as to the re- 
ceipts of Montray in 1936. 


A. The receipts are shown from C. Rankin 
Nevens and Company, which are reflected in the 
cash book and also the bank accounts of the Mon- 
tray Finance Corporation. There are other records 
showing some remittances from H. J. Goulding, by 
cable from London. 


Q. Now, the receipts from C. Rankin Nevens 
and Company are itemized in what schedule of that 
exhibit? 
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A. Schedule A, and that schedule reflects all re- 
ceipts from C. Rankin Nevens Company in London 
and total $379,500. ! 

Q. Now, where did you obtain the information 
shown under “Cost and Expenses” for Kirkland 
Gold Rank stock? 

A. From the cash book, and I believe there are 
some little memoranda, also, as to a short period, 
but mostly from the cash book. 

**ne ee & 

Q. What item is not reflected in the cash book, 
if any, in that schedule? 

A. I believe most of these—I believe these items 
are [590] reflected in the cash book. It is possible 
that the others were picked up in the Gold Under- 
writers, which is the subsequent exhibit. 

Q. You have under the item called “Costs and 
Expenses” purchases of Garth-Chiboug stock from 
Isbell. Where are the payments listed ? 

A. In Schedule D, which shows payments on 
certain dates in 1936, totalling $15,050, and the ree- 
ord shows that those payments were to I. J. Isbell, 
with a record for Garth-Chiboug stock. 

Q. Did you obtain that information shown in 
Schedule D from the cash book of Montray ? 

A. That is correct. 

Q. Now, under “Expenses” there is an item of 
$10,905.51. Was that item allowed as expenses in 
the 90-day letter? 

A. That is correct. That is the correct amount, 
yes. 
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Q. And in what schedule of this exhibit is that 
figure broken down? 

A. That is shown in Schedule E, and itemized 
as to the various amounts, in the record of dis- 
bursements. 

Q. Now there is another item shown under ex- 
penses, “Additional Deductions,” $28,031.13. Of 
what does that consist, Mr. Johnson. 

A. That is shown in Schedule F, and—— 

Q. Does it consist of the items conceded by re- 
spondent [591] in the stipulation of facts, in addi- 
tion to those which were allowed in the 90-day 
letter? A. That is correct. 

Q. Now, I notice on this exhibit Z, “Less funds 
sent to Maurice Shulman by Factor.” 

A. That is also on the statement for 1935, and 
represents—— 

Q. Was that allowance made in the 90-day let- 
ter? A. No, it was not. 

Q. Is the basis for that additional deduction the 
testimony of Maurice Shulman? 

A. That is correct. 

Mr. Donoghue: I will now offer in evidence Re- 
spondent’s Exhibit Z for identification. 

Mr. Sher: Your Honor, I don’t know whether 
these are admissible or not. I think they are merely 
—to the extent that they purport to be merely a 
compilation of evidence that is already in the rec- 
ord, I don’t have any objection. 

Mr. Donoghue: That is all they purport to be, 
your Honor. 
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Mr. Sher: You can’t tell whether they are or are 
not at this time. 

The Court: To the extent that they are not, they 
will not be used, and if you can point out anywhere, 
on brief [592] or anywhere else, that they are not 
supported by something in the record, they won’t 
be used. 

As a tabulation, they are also somewhat helpful 
to the Court. 

Mr. Sher: That is right. I have no objection 
on that basis. 

The Court: Exhibits Z and AA are admitted. 

(Whereupon the documents marked Respond- 
ent’s Exhibits Z and AA for identification, 
were received.) 

[See Book of Exhibits. ] 

Q. (By Mr. Donoghue): Now, I would—— 

Mr. Donoghue: Will you please mark this docu- 
ment for identification. 

(Whereupon the document was marked Re- 
spondent’s Exhibit BB for identification.) 

Q. (By Mr. Donoghue): I show you Respond- 
ent’s Exhibit BB for identification which relates 
to Gold Underwriters for the year 1937, and I di- 
rect your attention to an item “C. Rankin Nevens 
and Company, London, England, $284,500,” and 
I ask you to tell the Court where you obtained that 
information? 

A. From bank statements and memoranda pur- 
porting to be some accounting figures, but there is 
no definite set of books in connection with it. 
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Q. When you say bank statements, did you also 
mean to [593] include the deposit slips of Gold 
Underwriters? 

A. Yes. The bank statements reflect the de- 
posits. 

Q. Have you made an analysis of the deposits 
based on the bank statements and the deposit slips? 

A. Yes. 

Q. And that is—that is how you arrived at the 
figure shown of $284,500, as receipts for C. Rankin 
Nevens? A. Yes. [594] 


* * # & 


Q. (By Mr. Donoghue): You have an item 
there, “Funds Paid to the Following and Redepos- 
ited by Corporation, M. Shulman, $49,000.” Where 


did you obtain that information as to that figure? 

A. Mr. Shulman was given certain amounts of 
money by Gold Underwriters, and I believe he testi- 
fied that he did buy stock directly from the Kirk- 
land Gold Rand and also returned money to Gold 
Underwriters. That figure represents money that 
he returned to Gold Underwriters. [596] 

Q. And that figure is also based on our stipula- 
tion of facts is it not, Mr. Johnson? 

A. That is correct, yes. 

Q. I notice you have another item for $14,982.25. 
Is that item reflected in the stipulation of facts? 

A. It is. 

Q. Another item, “Transfer from Louis Pitts 
account, $5500,” is that in the stipulation? 

A. Yes. 
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Q. Another item, “Currency and Miscellaneous, 
$1617.” Is that reflected in the stipulation? 

A. That is. 

Q. Now, there is an item, “Remittances from 
London through William Cohen, $44,032.50.” Is 
that item reflected in the stipulation? 

A. It is. 

Q. Now, there is another item “Remittances 
from London through Louis Pitts, $9,937.49.” Now, 
that item is in dispute in this case, is it not? 

Mr. Sher: I think there is no dispute about the 
fact that this money was received by Louis Pitts. 
I think the dispute is that it ever got to Mr. Fac- 
tor. 

Mr. Donoghue: Yes. Well, for the purposes of 
our summary, we have made the assumption that 
it did get to Mr. Factor. [597] 

Q. (By Mr. Donoghue): Now, there is another 
item, “J. Martin checks, $9,068.95.” Are those 
checks reflected in the stipulation? A. Yes. 

Q. Now, under “Costs and Expenses,” there is 
an item “Kirkland Gold Rand, Limited, payments 
for stock, $27,750.” Where did you obtain that 
information ? 

A. From the disbursement record. The record 
reflects payments direct to Kirkland Rand Limited, 
on various dates for $27,750. 

Mr. Sher: One moment on that. Since there is 
no cash journal and no books for 1937, what record 
are you referring to now? 

Mr. Donoghue: Maybe I can shorten this. 
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Mr. Sher: I would just like to know. You go 
ahead. 

Mr. Donoghue: That item was allowed in the 
90-day letter as an expense of this operation. I 
mean, there is no dispute about it, is there? 

Mr. Sher: Which item—is that part of the Shul- 
man accounting? 

Mr. Donoghue: No. These are payments di- 
rectly to Kirkland Gold Rand stock, purchased by 
Gold Underwriters. 

Mr. Sher: But where did you get that informa- 
tion, that is my point. What do you base it on, so 
we can check back and see? [598] 

Q. (By Mr. Donoghue): Will you tell the 
Court that, please, Mr. Johnson? 

A. There are some memoranda prepared by Mr. 
Pitts, and also a little schedule, and that informa- 
tion was secured from memoranda. I believe he 
would show a certain amount to K.G.R., which 
would be for Kirkland Gold Rand stock. 

Mr. Sher: That I object to, your Honor, because 
those memoranda are not in the evidence. 

The Court: That is something allowed in the 
90-day letter? 

Mr. Donoghue: Yes. It is really an adjustment 
in their favor as I see it. 

Mr. Sher: I don’t know what item this comprises 
in the stipulation. There is $27,000-—— 

The Witness: $27,500. 

Mr. Sher: I thought it was $70,000-—— 
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Mr. Donoghue: That is another item. 

Mr. Sher: I don’t recall this $27,000 item either 
in the 90-day letter or in the stipulation. 

Mr. Donoghue: It is not in the stipulation. It 
was taken into account in the 90-day letter in arriy- 
ing at the net profit of Gold Underwriters. 

Mr. Sher: I think it is objectionable, regardless 
of who it helps, because I think to the extent that 
this compilation which is before the Court is based 
on matters [599] that are not in evidence, we can’t 
help but have untold confusion. I am, of course, 
very happy to get any concessions that the respond- 
ent wants to make, but a compilation that is based 
on matters not in evidence, it seems to me isn’t 
proper. 

The Court: If the compilation is based on allow- 
ing expense items that have been allowed in the 
90-day letter, it is certainly not objectionable. 

Mr. Sher: Well, I don’t know where it is, but 
go ahead. 

The Court: I don’t know either, but I am only 
taking counsel’s statement for it that it is one of 
those items hidden away in the 90-day letter. 

Q. (By Mr. Donoghue): There is an item “Pay- 
ment for Kirkland Gold Rand stock by Maurice 
Shulman, $77,250.” That item is covered by the 
stipulation, is it not? A. That is correct. 

Q. There is an item “Disbursements, $16,872.89,” 
—now were those items allowed as deductions in the 
90-day letter? A. They were. 
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Q. There is an item “Additional Deductions, 
$19,186.33”. Are they itemized in a schedule at- 
tached to Exhibit BB? 

A. They are shown in Schedule F. 

Q. ‘And are those items which respondent has 
conceded [600] in the stipulation? Items in addi- 
tion to those allowed in the 90-day letter? 

A. Yes. 

Q. I notice an item in this Schedule BB, or 
Exhibit BB, “Less funds sent to Maurice Shulman 
by Factor, $6,850.” What is the basis for that al- 
lowance? 

A. That is the amount according to Mr. Shul- 
man’s testimony that represented the funds sent 
to him by Mr. Factor. 

Q. In 1937? A. In 1987. 

Mr. Donoghue: I offer in evidence Respondent’s 
Exhibit BB. 


Mr. Sher: I have no objection, with the same 
reservations as made before. 


The Court: I will make the same ruling, and 
the exhibit will be admitted. 

(Whereupon the document marked Respond- 
ent’s Exhibit BB for identification, was re- 
ceived.) 

[See Book of Exhibits.] 

ee ee H [601] 
Mr. Donoghue: May I have this marked please? 


(Whereupon, the document was marked Re- 
spondent’s Exhibit CC for identification.) 











598 John Factor vs. 


(Testimony of Walter A. Johnson.) 

Q. (By Mr. Donoghue): I show you Respond- 
ent’s Exhibit CC for identification, and I ask you 
to tell the Court what that shows. 

A. That is a schedule which I have headed “Con- 
solidated-Diana Gold Mines, Limited,” and I show 
there were one million shares issued as follows: 
Canadian Mining and Industrial Securities, Lim- 
ited, 800,000 shares. Certificate No. 566, the name 
of M. Shulman, 25,875 shares. Also shares sold in 
England totalling 174,125 shares, and that makes 
the grand total of one million shares. 

I also made this analysis showing sales of 174,125 
shares at 90 cents per share to Carlisle Investment 
Trust, which is the same price as was paid to the 
Consolidated Diana Gold Mines by Carlisle for 
treasury stock. 174,125 times 90 cents, was $156,- 
712.50. 

I also show the cost of 174,125 shares based on a 
cost of 8 cents a share for one million shares of 
stock. For the one million, it would be $80,000. 
The cost of 174,125 shares at 8 cents per share, 
would be $13,930. The gross profit on [603] the 
sale of Consolidated Diana Gold Mines totals $142,- 
782.50. 

I also stated that Carlisle Investment Trust main- 
tained a bank account at the Barklay’s Bank, and 
remittances, as we have a record of them in connec- 
tion with the Kirkland Gold Rand, were made 
through the Midland Bank. 

Mr. Donoghue: I offer in evidence Respondent’s 
Exhibit CC. 
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(Testimony of Walter A. Johnson.) 
Mr. Sher: I have no objection. 
The Court: The exhibit will be admitted. 
(Whereupon the document marked Respond- 
ent’s Exhihit CC for identification was re- 
ceived.) 
[See Book of Exhibits.] 
+ ee eH [604] 


Cross Examination 


Q. (By Mr. Sher): Mr. Johnson, these items in 
this Schedule, Exhibit Z, and AA, dealing with 
1935. Do these include any allowances for pay- 
ments to Mr. Berman, with respect to which there 
has been evidence? 

A. May I look at that? I can probably tell. 

Q. You mean except for the items which are 
stipulated as going to Mr. Berman, but did you 
allow the $15,000 that [612] Mr. Factor testified to? 

A. No. 


Q. Does this contain any allowance for the pay- 
ments made to Mr. C. Rankin Nevens after he left 
England? As he testified he got paid a hundred 
a week for 12 or 13 months. A. No. 


Q. Does this include any allowance for payments 
made to the salesmen that Mr. Factor testified to? 
A. No. 


Q. Did you include this item of $4,000 that Mr. 
Nevens testified was sent to him in England, when 
he first got there? Shortly after he got there? 

A. It is not included. 
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(Testimony of Walter A. Johnson.) 

Q. How about the $25,000 that Mr. Factor testi- 
fied that he sent over after Mr. Nevens got there? 

A. It is not included. 

Q. Now, what about the next exhibit, the ex- 
hibit dealing with the year 1936? Does that con- 
tain any allowance for payments made for Consoli- 
dated Diana stock? | A. It does not. 

Q. Now, what about the currency items? Is this 
based on the assumption that all currency items that 
are in dispute between parties, according to the 
stipulation, does that assume that all of those are 
chargeable to the petitioner. 

A. They are not considered in this analysis here. 

Q. They are not considered? 

A. No.. In other words, those items in dispute 
are not reflected in this. 

Q. Well, aren’t they reflected in this way, 
though: You have taken into consideration all the 
remittances from England is that right? 

A. That is correct. : 

Q. And you have deducted from that payments 
made for rent, for help, and for various other items 
that you consider expenses? 

A. That is correct, yes. 

Q. And you also allowed for payments of stock? 

A. That is correct. 

Q. And everything else you have treated as 
profit? 

A. Yes, with the exception of additional deduc- 
tions allowed. 
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(Testimony of Walter A. Johnson.) 

Q. And when you did that, in doing that, doesn’t 
that include all of the currency items that are in 
dispute as going to the profit of the petitioner? 

A. I would say that would be in the balance, 
reflected after receipts and deductions—deductions 
are taken off the receipts, there would be a certain 
balance that would contain the items that are in dis- 
pute. 

Q. All of the items that are in dispute? 

A. That is right. [614] 

Q. Now, the exhibit that you put in evidence 
showing the sales of Consolidated Diana stock, you 
have prepared your exhibit to show how much profit 
was made on the sales of Consolidated Diana stock; 
is that right? 

A. Based on a cost of eight cents a share, and 
a sale of so many shares, and the difference would 
be, well, say a gross profit. 

Q. But in the year 1936, you haven’t given peti- 
tioner credit for any payments for that stock. 

A. Well, except just the cost, as shown, at eight 
cents a share. 

Q. In other words, what these exhibits all add 
up to, is a computation based on the assumption 
that every disputed item will be resolved in favor 
of respondent, is that right? A. I hope so. 

Q. That is the assumption that was made in the 
preparation of this exhibit? A. That is right. 

Q. Now, did you take into consideration as offset 
here, the testimony of Mr. Shulman as to various 
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(Testimony of Walter A. Johnson.) 
items? I mean his testimony in the courtroom, 
here? A. Yes. 

Q. That you have included? 

A. Yes, and you will find it is shown for each 
year, the amount Mr. Shulman testified to. I believe 
one year [615] sixty eight fifty, and another year 
ten thousand, and in total I believe it was about 
$22,000 or $23,000. That is reflected on those. 

Q. That is the only witness whose testimony you 
reflected in here? A. That is true. 

Q. You didn’t reflect the testimony of Mr. Harry 
Crane or Mr. C. Rankin Nevens? 

A. That is correct. 


Q. Mr. Johnson, I show you respondent’s Ex- 


hibit E, and ask you to look at an item on November 
13, 1935. That shows a deposit of $500 on Novem- 
ber 13, 1935, which does not appear to be from C. 
Rankin Nevens. You have given petitioner credit 
for other deposits at various times that did not come 
from C. Rankin Nevens, and I wanted to ask you 
with respect to this item, whether this was over- 
looked, or whether you gave us credit for this $500, 
if you can remember. 


A. This states $219 actually deposited, but with 
some adjustments here: $150 taken out of $500. It 
is my recollection that we did give credit for the 
$219 actually deposited, and I believe there are ad- 
justments for the year ’35 of $219 and this was a 
bank charge of $1, and this other item of $219 is 
accounted for. 
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(Testimony of Walter A. Johnson.) 

Q. Without wasting a lot of time on this, if it 
should develop that this figure was not taken into 
consideration, you [616] would agree that we would 
be entitled to it? 

A. I can show you on my schedule there where 
the item is. 

Q. If you have it on there, I don’t want to press 
it, but that was one item I couldn’t find. 

A. I show here, “Miscellaneous Receipts, $219.” 
I have the date here, November 13, currency of 
$219, which coincides with this particular amount 
on that date. 

Q. Let me ask you then whether this item is 
reflected in the deficiency notice, or in the stipu- 
lation? 

A. It is reflected in the deficiency notice, and 
I would say that we gave the taxpayer credit for it. 

Q. In any event, if it developed that that was 
overlooked, he is entitled to that, there is no ques- 
tion about it. A. Yes. 

Mr. Sher: That is all. 


Redirect Examination 


Q. (By Mr. Donoghue): I refer you again to 
Exhibit CC. You don’t say in what year this profit 
on Consolidated Diana stock was realized. 

A. That is because it was based on testimony, 
and while we have a list of stockholders of Consoli- 
dated Diana, the records do not show the dates on 
which the shares, the certificates were issued, and I 
might say the records with respect to the registra- 
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(Testimony of Walter A. Johnson.) 

tion of that stock were destroyed by a fire [617] 
in December, 1954 or ’55—it was several years ago— 
and the entire inside of a bank building burned 
out, and it would be impossible to get those records. 
Therefore, it cannot be properly allocated to 1936 
and 1937. 


e+ 2 & & & 


JACK B. RUBIN 
was called as a witness on behalf of the Petitioner, 
and having been first duly sworn, testified as fol- 
lows: 


The Clerk: Be seated, and state your name and 
address for the record, please. 
The Witness: Jack B. Rubin, Highland Park, 


Illinois. [618] 


Direct Examination 


Q. (By Mr. Sher): Mr. Rubin, you are one of 
the attorneys for the petitioner in this case? 

A. I am. 

Q. You have represented the petitioner for how 
long? 

A. Since the year 1945, April, to be exact, 1945. 

Q. From your notes, can you tell us whether or 
not you had a settlement meeting or conference 
with some of the gentlemen from the Bureau of In- 
ternal Revenue on May 31, 1949? 

A. Yes. But I have some dates and notes which 
indicate settlement conferences as early as 1945, 
in which we reached no agreement. 
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(Testimony of Jack B. Rubin.) 

Q. Just tell us who was present at the meeting 
on May 31, 1949. 

A. At that meeting there was present a Mr. 
Schwerdtfeger, Mr. Marsh, Mr. Johnson, Mr. Fac- 
tor. 

Q. And yourself? A. And myself. 

Q. Now, was there another meeting on October 
28, 1949? A. That is right. 

Q. Who was present at that meeting, the same 
people? A. What was that date, October 28? 

Q. Yes. 

A. Mr. Factor, Mr. Blocker, since deceased; Mr. 
Marsh, Mr. Schwerdtfeger, and at that time my as- 
sociate, Mr. Solon. [619] 

Q. Were there other conferences between that 


date and September 1953, in which you attempted 
to negotiate a settlement of this dispute? 


A. Yes, there were many conferences. 

Q. Was Mr. Factor present at any of those 
others? 

A. Yes, he was present at many conferences. 

Q. Between October 28, 1949 and September, 
1953? A. Until what date in 1953? 

Q. September 2. 

A. I don’t believe there were any other meet- 
ings at which Mr. Factor was present. 

Q. But you continued to negotiate throughout 
this period ? A. That is correct, I did. 

Q. And what was the purpose of this meeting 
or these meetings, in September of 1953? 
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(Testimony of Jack B. Rubin.) 


A. The purpose of the meeting in September of 
1953 was to settle the case—at least our purpose, 
our aim, was to arrive at an overall figure which 
the client considered acceptable. 


Q. And were the discussions held with that in 
view ? A. That is correct. 


Q. Have you had other conferences since then? 
A. Since October 1953? 


Q. January 1954, I think. I think Mr. Marsh 
mentioned [620] some. 


A. Yes. I had meetings on September 16, 1954; 
October 26, 1954. I had various phone conferences 
in the interim. I had a conference on November 
19. Another one on November 22. 


The Court: Mr. Factor wasn’t at any of these? 
Mr. Sher: No, sir. 
I don’t think we need those. 


Q. (By Mr. Sher): Have you listed now all of 
the meetings at which Mr. Factor was present? 


A. Yes, I have. 


Q. And all of those were for purposes of work- 
ing out a settlement of the case? 
A. That is right, sir. [621] 


*“*e* & ue 


[Endorsed]: Filed October 24, 1957. 
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[Endorsed]: No. 16326. United States Court of 
Appeals for the Ninth Cireuit. John Factor, Peti- 
tioner, vs. Commissioner of Internal Revenue, Re- 
spondent. Transcript of the Record. Petition to 
Review a Decision of The Tax Court of the United 
States. 


Filed and Docketed: January 19, 1959. 


/s/ PAUL P. O'BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 


United States Court of Appeals 
For The Ninth Circuit 


No. 16326 


JOHN FACTOR (Sometimes Known As JACOB 
FACTOR), Petitioner, 


Vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


STATEMENT OF POINTS 


The points on which petitioner intends to rely on 
the review before the United States Court of Ap- 
peals for the Ninth Circuit of the decision of the 
Tax Court of the United States in the above entitled 
cause are as follows: 

. 1. The Tax Court erred in disregarding the cor- 
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porate entity of Montray Finance Corporation 
(Ltd.) and treating the income of the entity as in- 
come of petitioner. 


2. The Tax Court erred in determining that the 
sum of $38,584, representing disbursements of Mon- 
tray Finance Corporation (Ltd.) in the taxable 
year, 1935, and reflected by the following checks: 


Number Amount Amount 
of Check of Check In Dispute 
113 $2,500.00 $ 2,500.00 


8 
12 


2,532.87 
5,070.00 
5,080.00 
3,500.00 
1,020.00 

560.00 
2,022.50 
2,025.00 
3,000.00 
3,000.00 
4,000.00 

542.05 
1,500.00 
6,250.00 
1,012.25 


800.00 
5,000.00 
5,000.00 

500.00 
1,000.00 

500.00 
2,000.00 
2,000.00 
3,000.00 
3,000.00 
4,000.00 

534.00 
1,500.00 
6,250.00 
1,000.00 


Total $38,584.00 


should be treated as income of petitioner. 


3. The Tax Court erred in including in petition- 
er’s gross income for the taxable year, 1935, de- 
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posits of $44,383.19 in the account in the Lake 
Shore Trust and Savings Bank, Chicago, Illinois, 
maintained in the name of Miss C. Pitts. 


4. The Tax Court erred in refusing to consider 
and in failing to give petitioner credit for disburse- 
ments and advances made by him in the taxable 
year, 1935, in connection with the operations of 
the Canadian and English organizations which gave 
rise to the income charged to petitioner. 


5. The Tax Court erred in determining that the 
sum of $115,585, representing disbursements of Mon- 
tray Finance Corporation (Ltd.) in the taxable 
year, 1936, and reflected by the following checks: 


Number Amount Amount 
of Check of Check In Dispute 
14] $ 510.00 $ 510.00 


175 
182 
185 
186 


8,000.00 
2,000.00 
5,100.00 
3,010.00 
4.00.00 
1,000.00 
1,000.00 
2,000.00 
2,000.00 
7,820.00 
5,250.00 
7,005.12 
5,434.58 
13,097.21 


8,000.00 
1,000.00 
3,100.00 
3,000.00 

4.00.00 
1,000.00 
1,000.00 
2,000.00 
2,000.00 
7,800.00 
5,200.00 
7,000.00 

4.00.00 


13,000.00 
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Number 
of Check 
265 
268 
269 
278 
281 
297 
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Amount 
of Check 
1,000.00 
500.00 
500.00 
775.00 
15,387.92 
5,000.00 
1,500.00 
15,000.00 
510.00 
5,010.00 
1,525.00 
24,000.00 
1,005.00 


Amount 
In Dispute 
1,000.00 
500.00 
500.00 
775.00 
4,300.00 
5,000.00 
1,500.00 
15,000.00 
500.00 
5,000.00 
1,500.00 
24,000.00 
1,000.00 


Total $115,585.00 
should be treated as income of petitioner. 


6. The Tax Court erred in refusing to consider 
and in failing to give petitioner credit for disburse- 
ments and advances made by him in the taxable 
year, 1936, in connection with the operations of 
the Canadian and English organizations which gave 
rise to the income charged to petitioner. 


7. The Tax Court erred in holding that the dis- 
bursements made by Montray Finance Corporation 
(Ltd.) in the taxable year, 1936, for the purchase of 
the capital stock of Consolidated Diana Gold Mines, 
Ltd. should be included in the income chargeable 
to petitioner. 
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8. The Tax Court erred in refusing to hold that 
the disbursements made by Montray Finance Cor- 
poration (Ltd.) in the taxable year, 1936, for the 
acquisition of the Consolidated Diana stock were 
disbursements for corporate purposes and should 
not be included in the income chargeable to peti- 
tioner. 


9. The Tax Court erred in refusing to allow as 
a deduction from petitioner’s gross income the dis- 
bursements made by petitioner and Montray Fi- 
nance Corporation -(Ltd.) in connection with the 
acquisition of the Consolidated Diana stock. 


10. The Tax Court erred in admitting in evidence 
statements made by petitioner in the course of set- 
tlement conferences with representatives of re- 
spondent. 


Dated this 3lst day of January, 1959. 
/s/ ROBERT E. SHER, 
Attorney for Petitioner. 
Of Counsel: 
JACK B. RUBIN. 


Acknowledgment of Service Attached. 


[Endorsed]: Filed February 11, 1959. Paul P. 
O’Brien, Clerk. 
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AMOUNT 
PAYMENTS BY MONTRAY FINANCE CORPORATILN, LID., INCLUDED IN PETITICNE?'S 
DETFYMINED BY RESPONDENT TO BE INCLUDIBLE IN TAXABLE - INCOME 


PFTITICNER'S TAXABLE INCOME FOR 1935 


Corporation Date of 
Check No. Check 


7-11-35 
7-19-35 
7=2h-35 
7~2h-35 
7<2e35 
7-29~35 
8-2=35 

8-2-35 

8-13-35 
8-15-35 
9-2=35 

9-11-35 
9-11-35 


9-21-35 
9-2h<35 
9-30-35 
9-30-35 
10-10-35 


10-15~35 
10-22-35 
11-21-35 
11-435 


11-5-35 
11-5-35 


140 
1h2 
h 
8 
uu 
12 
27 
32 
38 
46 


Currency-H, Crane 
Currency~H, Crane 
Currency-H,Crane 
Currency-H, Crane 
Currency=-H. Crane 
Currency-. 
Currency 


Currency 
Currency-H, Crane 
Currency-H.Crane 

‘ Currency 
12-28-35 Currency 


Total $ 68,921.87 


7}. 
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Exhibit 5 


PAYMENTS BY MONTRAY FINANCE CORPORATION, LTD., 
AND REMITTANCES FROM H. J. GOULDING DETERMINED 
BY RESPONDENT TO BE INCLUDIBLE IN PETITIONER'S 


TAXABLE INCOME FOR 1936 


Date of 
Check Payee 


1-3236 
1-3~36 
1~3=36 
1-6=36 
1-9=36 
1215-36 
1-16-36 
1-20-36 
1<22-36 
1~2h~36 
1-25-% 
1-25-36 
1-29-36 
1-31-36 
2-6-36 
2~8-36 
2-10~36 
2-21-36 
2-13-36 
2-136 
2=18~36 - 
2-19~ 36 
242036 
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$279,976.08 


Remittances from H, J, Goulding, London 
deposited in benk account of Wm. Cohen at 
Bank of America, Hollywood, California. 
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PAYM:NTS BY GOLD UNDERWRITERS (CANADA) LTD., AMOUNT INCLUDED IN 
AND REMITTANCES FROM LONDON, ENGLAND AND JOSEPH PETITIONER'S TAXABLE 
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Remittances from London deposited in bank account 
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Commissioner of Internal Revenue 


PETITIONER’S EXHIBIT No. 16. 


Montreal, July 3rd, 1935 


I, the undersigned, acting for and on behalf of 
W. R. Osborne, J. T. Tebbutt, J. P. Nugent, 
Charles Spearman and J. G. Short hereby sell unto 
Rea a anal wala d three hundred thousand (300,000) 
shares of Kirkland Gold Rand Limited registered 
in my name, for the sum of $12,535, payment to be 
made as follows :— | 


$6,267.00 in cash for which I agree to deliver 
150,000 Shares, and | 
$6,268.00 within sixty (60) days from date, for 


which I agree to deliver the balance of 150,000 
Shares. 


PETITIONER’S EXHIBIT No. 18 


True Extract of Minutes of Meeting of the Board 
of Directors of Kirkland Gold Rand Limited, held 
at the City of Montreal on the 20th day oa May 
1936, at 3.00 o’clock in the afternoon. 


On Motion duly made and seconded it was re- 
solved: 


“Whereas the Montray Finance Corporation Lim- 
ited under its option with this Company dated July 
10th 1935 has taken up one hundred thousand ((100,- 
000) shares for cash; and | 
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Petitioner’s Exhibit No. 18—(Continued) 

| Whereas under the terms of a letter dated Janu- 
ary 6th 1936 modifying this said option, the Mon- 
tray Finance Corporation Limited has taken up 
and paid for two hundred and ninety-seven thou- 
sand (297,000) shares, thus leaving one hundred 
and three thousand (103,000) shares that the Mon- 
tray Finance Corporation Limited is entitled to 
take up at the rate of 25¢ per share; and 


| Whereas it is deemed in the interests of this 
Company to further modify and amend the option 
of July 10th 1935 and the letter of January 6th 
1936 by giving Montray Finance Corporation Lim- 
ited the right to purchase in addition to the one 
hundred and three thousand (103,000) shares at 25¢ 
per share above mentioned, the following: 


300,000 shares at 25¢ per share 
100,000 shares at 35¢ per share 
100,000 shares at 45¢ per share 
200,000 shares at 55¢ per share 
200,000 shares at 65¢ per share 


payable as follows: 


$10,750.00 in cash. 

$10,000 on June 8th 1936 
$10,000 on June 22nd 1936 
$10,000 on July 6th 1936 
$10,000 on July 20th 1936 


and a minimum of $7,500.00 per month for the two 
months following July 20th 1936 and thereafter at 
the rate of $12,500 per month on the balance of the 
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Petitioner’s Exhibit No. 18—(Continued) 
shares to be taken down under the modified con- 
tract at the prices hereinabove set forth. 


It was therefore moved and seconded that the 
Company modify the terms and conditions of the 
contract between Montray Finance Corp. Ltd. and 
this Company dated the 10th of July 1935 and to 
modify the terms as set forth in a letter dated Jan- 
uary 6th 1936 addressed to Montray Finanice Cor- 
poration Limited and signed by Kirkland Gold 
Rand Limited by agreeing to accept the following: 





25e per share for 403,000 shares 

35¢ per share for 100,000 shares | 
45¢ per share for 100,000 shares | 
soe per share for 200,000 shares | 
65¢ per share for 200,000 shares 


payable as follows: 


The sum of $10,750.00 in eash. 
$10,000 on June 8th, 1936 
$10,000 on June 22nd 1936 
$10,000 on July 6th 1936 
$10,000 on July 20th 1936, 


and thereafter $7,500 per month for the two! months 
following July 20th 1936 and thereafter at the rate 
of $12,500 per month until all the shares herein 


optioned are taken up and paid for. 


It is distinctly understood that 203,000 shares out 
of the block of 403,000 shares at 25¢ are to be 


treated as an outright purchase [783] 
* * &* & * 
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PETITIONER’S EXHIBIT No. 19 


KIRKLAND GOLD RAND, LIMITED 
(No Personal Liability) 


Room 1812 Royal Bank Building 
360 St. James Street West 


Montreal, Que. 
Mine Office: P. O. Drawer 546, Kirkland Lake, Ont. 
March 9, 1937 


Gold Underwriters (Canada) Limited, 
1455 Drummond Street, Apt. 716, 
Montreal, Que. 


Dear Sirs: 


We have your letter of the 9th instant, enclosing 
three drafts totalling $77,250.00, to pay for forty- 
four thousand (44,000) shares at twenty-five (25) 
cents; eighty thousand (80,000) shares at thirty- 
five (35) cents; eighty-five thousand (85,000) shares 
at forty-five (45) cents, and at the same time ad- 
vising us that you are reserving for yourself or 
your nominees, the right to take down fifty thou- 
sand (50,000) shares under your option as follows :— 
Fifteen thousand (15,000) at twenty-five (25) cents; 
twenty thousand (20,000) at thirty-five (35) cents, 
and fifteen thousand (15,000) at forty-five (45) 
cents, on or before the Ist of September, 1937. 


We note the fact that you are cancelling the op- 
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Petitioner’s Exhibit No. 19—(Continued) 
tion, and this is to advise you that we accept the 
cancellation on the terms set out in your letter. 





Yours truly, 


KIRKLAND GOLD RAND, LIMITED 


(No Personal Liability) | 


Per: /s/ E. J. PUTNAM, 
Secretary-Treasurer. 


P.S. We are instructing the Eastern Trust Com- 
pany to issue to Gold Underwriters (Canada) Lim- 
ited, Two Hundred and Nine Thousand (209,000) 
shares. [786] : 


[Letterhead of Kirkland Gold Rand, Limited] 
March 9, 1937 


Gold Underwriters (Canada) Limited, 
1455 Drummond Street, Apt. 716, 
Montreal, Que. | 


Dear Sirs: | 

We have your letter of the 9th instant, to us, ad- 
vising us that you have transferred your gall on 
fifty thousand (50,000) shares, consisting of fifteen 
thousand (15,000) shares at twenty-five (25) !cents; 
twenty thousand (20,000) shares at thirty-five (35) 
cents, and fifteen thousand (15,000) shares at, forty- 
five (45) cents, to Mr. B. Robinson, K.C. | 


In view of this transfer and in view of the can- 
cellation of your option, as contained in your letter 
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Petitioner’s Exhibit No. 19—(Continued) 
to us of even date, and our acceptance of the same 
date, you are no longer entitled under the option 
between Gold Underwriters (Canada) Limited and 
Kirkland Gold Rand, Limited, dated October 6, 
1936, to take down any further shares from the 
Company. 
Yours truly, 


KIRKLAND GOLD RAND, LIMITED 
(No Personal Liability) 


Per: /s/ E. J. PUTNAM, 
| Secretary-Treasurer. [787] 


March 9th, 1937 


Messrs. Kirkland Gold Rand Limited, 
Royal Bank Building, 
Montreal. 


Dear Sirs, 


The terms of the option between us, dated Octo- 
ber 6th, 1936, stipulate that we may still take down 
fifty-nine thousand (59,000) shares at 25¢, one hun- 
dred thousand (100,000) shares at 35c, and one 
hundred thousand (100,000) shares at 45¢e. We now 
abandon our right to take down any additional 
shares, and cancel the option in our favour, pro- 
vided you deliver to us against payment of Seventy- 
seven thousand, two hundred and fifty dollars ($77,- 
250.00), forty-four thousand (44,000) shares at 25c, 
eighty thousand shares (80,000) at 35¢ and eighty- 





Y 
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Petitioner’s Exhibit No. 19—(Continued) 

five thousand (85,000) shares at 45c, and in addi- 
tion thereto allow an option to remain! in our 
favour or in favour of our nominees on fifteen 
thousand (15,000) shares at 25¢e, twenty thousand 
(20,000) shares at 35¢ and fifteen thousand (15,- 
000) shares at 45c, provided we or our nominees 
take down the whole or any portion of these shares 
at the prices abovementioned, on or before | Ronen 
ber 1, 1937. 

We furthermore undertake not to aispodb of any 
of these shares abovementioned and taken down by 
us in Great Britain. 


Yours truly, 


GOLD UNDERWRITERS (CANADA) 
LIMITED 








March 9th, 1937 
Mr. Benjamin Robinson K.C., | 
Advocate, 
Transportation Building, 
Montreal. 


\ 
i 
\ 
| 
i 
| 
| 


| 


Dear Sir, 


With regard to the call that we have on fifty 
thousand (50,000) shares of treasury stock of Kirk- 
land Gold Rand Limited, consisting of fifteen thou- 
sand (15,000) shares at 25¢, twenty thousand (20,- 
000) shares at 35¢ and fifteen thousand (15,000) 
shares at 45c, in consideration of the sum; of one 








638 John Factor vs. 


Petitioner’s Exhibit No. 19—(Continued) 
dollar ($1.00) and other considerations which we 
acknowledge to have received this day, we hereby 
transfer our right in the said call to you, which as 
you know, must be exercised on or before Septem- 
ber Ist, 1937. 


Yours truly, 


GOLD UNDERWRITERS (CANADA) 
LIMITED 


Per: Joseph Henry Martin Jr. [789] 


March 9th, 1937 
Kirkland Gold Rand Limited, 
Royal Bank Building, 
Montreal. 


Dear Sirs: 


We wish to advise you that we have today trans- 
ferred to Mr. Benjamin Robinson K.C. our right in 
a call on fifty thousand (50,000) of the treasury 
shares which was granted to us, whereby we could 
take down on or before September 1st, 1937 fifteen 
thousand (15,000) shares at 25¢ twenty thousand 
shares (20,000) at 35c¢ and fifteen thousand (15,- 
000) shares at 45c. 


Yours very truly, 


GOLD UNDERWRITERS (CANADA) 
LIMITED 


Per: Joseph Martin Jr. 
Louis Pitts [790] 
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[Letterhead of Kirkland Gold Rand, Limited] 


March 


Gold Underwriters (Canada) Limited 
1455 Drummond Street, Apt. 716 
Montreal, Que. 


Dear Sirs: 


We have your letter of the 9th instant, 


9, 1937 


‘to us, 


advising us that you have transferred your ¢all on 


fifty thousand (50,000) shares, consisting of 
thousand (15,000) shares at (25) cents; 
thousand (20,000) shares at thirty-five (35) 


: fifteen 
twenty 
| cents, 


and fifteen thousand (15,000) shares at forty-five 


(45) cents, to Mr. B. Robinson, K.C. 


In view of this transfer and in view of the can- 
cellation of your option, as contained in your letter 
to us of even date, and our acceptance of the same 


date, you are no longer entitled under the 


‘option 


between Gold Underwriters (Canada) Limited and 
Kirkland Gold Rand, Limited, dated October 6, 
1936, to take down any further shares from the 


Company. 


Yours truly, 


KIRKLAND GOLD RAND, LIMITED 
(No Personal Liability) | 


Per: E. J. Putnam, 
Secretary-Treasurer. [791] 











640 John Factor vs. 


Petitioner’s Exhibit No. 19—(Continued) 
[Letterhead of Kirkland Gold Rand, Limited] 


March 9, 1937 
Gold Underwriters (Canada) Limited, 
1455 Drummond Street, Apt. 716, 
Montreal, Que. 
Dear Sirs: 

We have your letter of the 9th instant, enclosing 
three drafts totalling $77,250.00 to pay for forty-four 
thousand (44,000) shares at twenty-five (25) cents; 
eight thousand (80,000) shares at thirty-five (35) 
cents; eighty-five thousand (85,000) shares at forty- 
five (45) cents; and at the same time advising us 
that you are reserving for yourself or your nomi- 
nees, the right to take down fifty thousand (50,000) 
shares under your option as follows:—Fifteen thou- 
sand (15,000) at twenty-five (25) cents; twenty- 
thousand (20,000) at thirty-five cents (35¢); and 
fifteen thousand (15,000) at forty-five (45) cents, 
on or before the 1st of September, 1937. 

We note the fact that you are cancelling the op- 
tion, and this is to advise you that we accept the 
cancellation on the terms set out in your letter. 

Yours truly, 

KIRKLAND GOLD RAND, LIMITED 


(No Personal Liability) 
Per: E. J. Putnam, Seeretary-Treasurer. 


P.S. We are instructing the Eastern Trust Com- 
pany to issue to Gold Underwriters (Canada) Lim- 
ited, Two Hundred and Nine Thousand (209,000) 
shares. [792] 
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PETITIONER’S EXHIBIT No. 26 


This Agreement made this Sixteenth day of 
ber, A.D. 1936 Between: 


Canadian Mining and Industrial Securities 
ited, of the City of Montreal, in the Province 
of Quebec, hereinafter called “The Share- 
holder” of the First Part 


Consolidated Diana Gold Mines Limited, poems 
after called “The Company” of the Second 
Part and 


The Eastern Trust Company, hereinafter called 
“The Trustee” of the Third Part. | 


Whereas the Shareholder and the Company have 
agreed that it would be advantageous and in the 
best interests of each of them and to better enable 
the financing of the Company that 800,000 of the 
Non Par Value Common Shares of the Company 
held by the Shareholder, being part of the shares 
originally issued for properties and assets acquired 
by the Company should be pooled for the purposes 
and in the manner and for the time or times all as 
hereinafter provided: 


Now Therefore This Agreement Witnesseth that 
in consideration of the premises and of the sum 
of One Dollar ($1.00) and other valuable consider- 
ation paid or given by the Company to the Share- 
holder (receipt whereof is hereby acknowledged) 
the Shareholder has agreed with the other parties 
[807] hereto to pool the said shares and to deposit 
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| Petitioner’s Exhibit No. 26—(Continued) 
with the trustee the certificates therefor, and the 
parties hereto have agreed each with the other all 
as follows — 


1. The Shareholder concurrently with the execu- 
tion hereof shall deliver or cause to be delivered, 
to the Trustee share certificates held by and in the 
mame of the shareholder representing 800,000 
shares, of the Common Non-Par Value stock of 
the Company, which share certificates shall be held 
by the Trustee until the following times:— 


All the said share certificates representing the 
800,000 shares shall be held by the Truste until 
sales have been made by the Company of shares, 
other than shares issued for the acquisition of the 


property and assets of the Company, to a sufficient 
number to produce to the Company net proceeds 
from the sale thereof to the amount of $180,000.00 
and a certificate duly signed by the company’s au- 
ditors certifying that the company has received 
$180,000.00 as aforementioned, shall be accepted by 
the Trust Company and the shareholder shall be 
entitled to receive from the Trustee, free from any 
term, condition or restriction of this agreement as 
to such shares or the certificates therefor, certifi- 
cates representing 200,000 of the shares so deposited 
or pooled and thereafter the remaining 600,000 
shall be held until the First day of May, A.D. 1937. 


2. The Shareholder shall be entitled to a letter 
or receipt from the Trustee as to the share certifi- 
cates held by it for the Shareholder subject to the 
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Petitioner’s Exhibit No. 26—(Continued) 
terms of this pooling agreement but such letter or 
receipt shall not be assignable. [808] | 


3. During the term of this pooling agreement the 
shareholder shall not be permitted to and covenants 
that he will not sell, assign, transfer, pledge, hy- 
pothecate, convey or deal in, in any way whatso- 
ever, any of the said shares which shall from time 
to time remain pooled or deposited under the terms 
hereof or any interest therein or any letter, receipt 
or certificate relating thereto, or agree so to do, and 
the Trustee shall not acknowledge or give effect to 
any sale, assignment, transfer, pledge, hypotheca- 
tion, conveyance, dealing in or with said shares or 
any of them, or any other document purporting to 
affect or deal with the said shares or share certifi- 
cates, letters or receipts, except by reason of death 
or bankruptey of the Shareholder, in which event 
the Trustee shall hold the share certificates which 
may remain subject to this pooling agreement for 
the person firm, or corporation thus becoming 
legally entitled thereto; ! 


4, Immediately following the time or date fixed 
for termination of deposit as to any shares or share 
certificates provided herein the Trustee shall upon 
demand deliver to the Shareholder the certificates 
for the shares so deposited, in respect of which the 
time for deposit has so elapsed, in exchange for 
the surrender to the Trustee of any letter or re- 
ceipt as to such shares; 
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9. The Trustee shall only be accountable for rea- 
sonable diligence in the trusts hereof and shall be 
only liable for its own wilful acts or defaults; [809] 


6. Notwithstanding the pooling of the shares of 
the Shareholder hereunder and the deposit of his 
certificates therefor, the Shareholder shall be en- 
titled to vote or represent the said shares at any 
meeting of the Shareholders of the Company; 


‘7. This Agreement shall be binding upon the 
Company, its suecessors and assigns and the Share- 
holder, his heirs, executors, administrators, assigns 
and all rights and powers given hereunder to the 
Trustee shall extend to and be exercisable by the 
successors and assigns of the Trustee. 


In Witness Whereof the parties hereto have 
hereunto set hand and seal or corporate seal at- 
tested by the hands of the proper officers all as the 


Company [810] 
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PETITIONER’S EXHIBIT No. 38) 


Memorandum of Interview with Mr. William 
Bleet, regarding the income tax liability of Jacob 
Factor, taken in Room 1017, 253 Broadway, New 
York, N. Y., October 14, 1942. | 


Present 

Mr. William Bleet, Witness. 

Mr. Walter A. Johnson, Special Agent 
B. Ezell, Stenographer 


Q. (Agent Johnson): Will you raise your right 
hand, please. Do you solemnly swear that the testi- 
mony you are about to give will be the truth, the 
whole truth and nothing but the truth, so help you 
God? 

(Witness): I do. 
State your name. 
William Bleet. 

Your address? | 
210 West 70th Street, New York City! 
Is that your permanent legal address 7 
That’s my permanent legal address. 
What is your age, Mr. Bleet? | 
Sixty-five last February—27th of last Feb- 


d 


Are you married? 
No, sir; never was. 
Do you have any dependents? 


Yes, sir; sister; two sisters, rather. [847] 


A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
ary. 
Q. 
ie 
Q. 
A. 
Q. 


I show you a draft, #4274, dated December 
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11, 1935, drawn on the Guaranty Trust Company 
of New York, in the amount of $1,000. The draft 
was issued by the Bank of Toronto, at Montreal, 
Canada, and is made payable to the order of A. 
Berman. This draft bears the endorsement of A. 
Berman and also William Bleet. Is that your sig- 
nature on the draft? 

A. Yes, sir, that’s my signature. 

Q. Will you give an explanation of the transac- 
tion? 


A. Well, Mr. Berman had an office at #295 
Madison Avenue, and I have known Mr. Berman 
for a good many years, and I was very friendly 
with him—met him socially, and he was associated 
with other attorneys at that address. He was an 
attorney, and he used to go up to Montreal I think 


on an average of once a week; and he asked me 
whether I wouldn’t cash him certain checks that he 
would give me, that he didn’t want his associates 
to know about the transaction up in Montreal; so 
I cash these checks for him and gave him the money 
in cash. 

Q. Did you ever discuss with Mr. Berman the 
source of this money from Montreal? 

A. No. He just told me that he was in a ven- 
ture up there—a mining venture, and that he didn’t 
want to show his hand to his associates, that he 
was gambling on a mine, or something like that. 

Q. By “associates,” who do you mean? 

A. His associate lawyers—other lawyers in that 
office that were partners of his. 
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Q. Under the Constitution you are not required 
to incriminate yourself, and anything that you say 
can be used against you in any proceeding hereafter 
undertaken by the Government. Do you understand 
that? 
A. Yes. 
Q. Your appearance here is voluntary? | 
A. Certainly it’s voluntary; you eakedy me to 
come down and here I am. 
Q. I show you draft #4260, dated Deane 
6, 1935, drawn on the Guaranty Trust Company 
of New York, payable to A. C. Berman, in the 
amount of $534.00. This draft bears the endorse- 
ment of A. C. Berman and W. B. Barclay. Have 
you ever used the name “Barclay”? ! 
A. I opened up an account at one time under 
that name. [848] | 
Q. At what bank? 
A. JI don’t remember the bank. | 
Q. Was it opened at the Sterling National Bank 
& Trust Company of New York? 
A. Yes. because I had an account there. | 
Q. What was the purpose of using an assumed 
name? 
A. I didn’t want to clear all the checks through 
my name so I opened up this account for some 
reason or other; had an additional account,' that’s 
all. | 
Q. The signature ““W. B. Barclay” on this draft 
is yours? : 
A. That’s not my name, but it’s my signature. . 
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Q. What did you do with the proceeds of that 
draft? 

A. Gave them to Mr. Berman. 

Q. On December 20, 1935, a draft drawn on the 
Guaranty Trust Company, #4285, in the amount 
of $1,000, was made payable to J. Richard, and 
the draft bears the endorsement of J. Richard and 
W. B. Barclay. Did you cash this check? 

A. Yes, sir. 

@. Who is J. Richard? 

A. I don’t know. 

Q. What did you do with the proceeds of the 
check? 

A. Gave them to Mr. Berman. 

Q. Ishow you a draft, dated December 23, 1935, 
in the amount of $1,000 payable to J. Richards. 
This draft also bears the endorsement of W. B. 
Barclay. What did you do with the proceeds of 
this draft? 

A. Same way; gave them to Mr. Berman. 

Q. On January 2, 1936, Guaranty Trust Com- 
pany draft #4292, in the amount of $1,000 was 
payable to J. Richards. The draft bears the en- 
dorsement of J. Richards and W. B. Barclay. Do 
you recall this transaction ? 

A. I recall the same situation; I gave the money 
to Mr. Berman. He gave me that check to cash and 
I cashed it for him. I remember exactly how that 
Barelay situation started. This Barclay account was 
opened on the strength of Mr. Berman saying, 
“Open an account under a different name so you 
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can deposit these checks to that account, the checks 
that I gave you, on the Barclay account instead of 
your own.” [849] | 

Q. Did Mr. Berman suggest that to you? 

A. Yes, he suggested that to me, that’s right. I 
had no reason to open up another account. I didn’t 
want my name to appear on all these checks, so 
Mr. Berman suggested, “Well, open up an account 
under a different name in the bank and clear those 
checks through that account.” | 

Q. Have you used any other names in bank ac- 
counts? 

A. No, sir. 

Q. I show you draft #4296, dated J. anuary 6, 
1936, issued by the Bank of Toronto, in the amount 
of $2,000. This draft bears the endorsement of J. 
Richards and William Bleet. Do you recall this 
transaction ? 

A. Yes, sir. The same as the other etre ee 
He gave me the check and I cleared it and | gave 
him the money for it. 

Q. The draft also bears the endorsement of 
Louis Pitts and Maurice Shulman. Do you know 
Mr. Pitts and Mr. Shulman? 

A. Yes. 

Q. When did you first meet Mr. Pitts? 

A. Oh, I met him in Chicago; that was) 
back; years ago. I never saw much of him. 

Q. Did you see Mr. Pitts in New York? 

A. No. | 

Q. Did Mr. Pitts hand you any of these checks? 
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A. No, sir. 

Q. Did Mr. Shulman hand you any of these 
checks? 

A. Mr. Shulman? No; not that I know of. 

Q. Who is Mr. Shulman? 

A. Shulman is a lawyer up in Montreal. 

Q. Did you have any conversation with Mr. 
Shulman about these checks? 

A. No, sir; never. 

Q. I direct your attention to photostatic copy 
of a Canadian Pacific Railway Company money 
transfer on February 10, 1936 in the sum of $2,000, 
which was made to you by Louis Pitts from Mont- 
A. I remember that. [850] 

Q. Will you give an explanation of the trans- 
action ? : 

A. Mr. Berman told me there would be a trans- 
fer of money from Montreal, sent by Louis Pitts, 
and when I received the money I turned it over to 
Mr. Berman. 

Q. On March 31, 1936, the sum of $3,000 was 
wired to you from Louis Pitts at Montreal. Do you 
recall the transaction? 

A. No, I can’t say I recall it. I believe I got it, 
because there were several of these money orders 
came in, and there was always the same situation: 
—I turned the money over to Mr. Berman. 

Q. Several New York drafts were received by 
Stephen S. Bernstein during about the same period. 
Is Mr. Bernstein a relative of yours? 
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Petitioner’s Exhibit No. 38— (Continued) 
A. He’s my nephew. ! 


Q. On September 4, 11 and 24, 1935, acatis 
drawn on the Guaranty Trust Company of New 
York, in the amounts of $1,000, $500.00 and $2,500, 
respectively, were delivered to Stephen Bernstein. 
Can you give an explanation of the transactions? 


A. I believe the first draft was received by Mr. 
Bernstein directly from Mr. Klein. With reference 
to the draft of September 11th, Mr. Berman asked 
me to deposit the check and send the money to Mr. 
Factor, and that was done. With reference to the 
third check, that of September 24, 1935, I was in 
need of some money. I communicated with Mr. 
Factor and asked him to send me some on account 
of his then indebtedness to me, and he arranged to 
send the $2,500 to Mr. Bernstein, who gave me 
about $800.00 in cash, which I turned over to Mr. 
Berman and credited the balance of $2,500 to the 
indebtedness from Mr. Factor to me. 


Q. On November 5, 1935, a New York ake for 
$1,000 was delivered to Mr. Bernstein. Is this trans- 
action similar to the ones mentioned above? | 


A. JI took that money and gave it to Mr.) Ber- 
man. Keer 


Q. On February 27, 1936, draft #4481 was is- 
sued by the Bank of Toronto and was drawn on. 
the Guaranty Trust Company to Stephen Bernstein 
in the amount of $5,000. Please explain this trans- 
action. | 
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A. That money was received directly by Mr. 
Bernstein and credited on account of the indebted- 
ness of Mr. Factor to me. [851] 

Q. Did your nephew turn $5,000 in currency 
over to you? 

A. No. He turned $2,625.00 over to me. 

.Q. What did you do with the currency ? 

A. I paid it to the Provident Loan Society to 
redeem a pledge of some jewelry that I made with 
them. 

Q. On February 24, 1937, a similar draft in the 
amount of $5,000, made payable to Stephen Bern- 
stein, and the draft bears his endorsement. What 
did Mr. Bernstein do with the proceeds of this 
check? 

A. He credited the proceeds to me on account 
of what Mr. Factor then owed me. 

Q. What did you do with them? 

A. I credited that money on account of Mr. 
Factor’s indebtedness to me. 

Q. On March 5, 1937, draft £6359, drawn on 
the Guaranty Trust Company of New York, and 
issued by the Bank of Toronto, was made payable 
to Arthur Jack Klein in the amount of $12,745. 
The draft bears the endorsement of Mr. Klein and 
Stephen S. Bernstein. Do you know Mr. Klein? 

A. Yes, sir. 

Q. What is Mr. Klein’s business? 

A. He’s connected right now with the Max Fac- 
tor people of Hollywood, California. He takes care 
of the London branch—the English branch. 
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Q. Did Mr. Bernstein turn the proceeds of this 
draft over to you? 
A. Yes. 
Q. What did you do with the proceeds? 
A. I gave the proceeds to Mr. Klein. 
Q. Did you give the entire amount to Mr. Klein? 
A. No; he asked me to make our certain checks 
payable to—I think one to the hotel and some of 
it to a tailor he owed money to—maybe somé other 
checks. I just don’t recollect. Most of it was given 
to him—the balance of it was given to him in cash. 
He had no account here in New York City, he was 
from England, and he asked me whether I wouldn’t 
favor him by getting this draft cashed for him. I 
went down town with Mr. Klein and introduced 
him to my nephew, and my nephew said he ‘would 
clear the check for him. When the check was 
cleared, I turned part of the money over to him, 
and the other part was made out in various checks. 
Q. Do you know Jacob Factor, otherwise known 
as John Factor? ! 
A. Yes, sir. | 
Q. When did you first meet Mr. Factor? 
A. Qh, about 1920. | 
Q. What dealings have you had with) Mr. 
Factor? | 
A. None whatever—no business transattions 
whatever, except just personal. | 
Q. What have been your personal transactions 
with Mr. Factor? 
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A. I loaned him some money from time to time 
on collateral, which was jewelry—his wife’s jewelry. 

Q. Did Mr. Factor give you a note for the 
loans? 

A. Not always. Sometimes he gave me a note— 
he insisted upon my having a note and also the 
collateral, but there was no necessity for the note 
as long as a memorandum was made by my nephew. 
I didn’t keep books. 

Q. What rate of interest did you charge Mr. 
Factor on loans? 

A. Just whatever I paid to the insurance com- 
pany—6%. 

Q. Did you give Mr. Factor any of the proceeds 
of the above-mentioned drafts? 

A. No; always to Mr. Berman and Mr. Klein. 
The $12,745 was given to Mr. Arthur Klein; bal- 
ance of transactions were given to Mr. Abe Berman. 

Q. Isn’t it a fact that part of the proceeds of 
some of the above-mentioned drafts were used to 
liquidate your personal obligations? I refer to an 
item of $4,750 which your nephew paid for your 
account. What was the nature of this transaction? 

A. It was to repay a loan of Factor’s. 

Q. Did you make a loan to Factor on or about 
that time? 

A. I made a loan, yes, sir. 

Q. Who told you to apply this amount against 
Factor’s loan? 

A. It had been received by Mr. Bernstein for 
that purpose. [853] 
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Q. Was there any conversation about money 
coming from Montreal, that you were to use certain 
amounts to repay Mr. Factor’s loans to you? | 

A. No, sir, at no time. except as I testified to 
heretofore. 

Q. Did you have a conversation with Mr. Factor 
about the payment of his loan to you? 

-A. No; if I remember rightly, he just asked 
me whether Berman can give me that amount to 
cover the loan. 

Q. Have you had any other transactions| with 
Mr. Factor? | 

A. No, sir, not outside of loaning him money 
from time to time, and social visits with him, and 
gone to prize fights or theatres, be in his aii es 
and his wife’s company. 

Q. Have you handled any jewelry tamsaetions 
for Factor and his wife? 

A. I did. 

Q. Will you state the nature of the eanaschanee 

A. He had one very valuable ring belonging to 
Mrs. Factor, which he asked me to dispose of and 
I did. I sold same to Harry Winston, Fifth Ave- 
nue jeweler, for $32,500. | 

Q. Did you remit the proceeds to Mr. Factor? 

A. I remitted some of the proceeds and the bal- 
ance of it was money due me on loans to him. 

Q. About when did this transaction take place? 

A. I think it was about 1935. 

Q. Have you handled any transactions for Mr. 
Factor with Frank Erickson of New York? | | 
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A. I did. 

_Q. What is Mr. Erickson’s business? 

A. He’s a bookmaker. 

_Q. Did you deliver money to Frank Erickson 
for the account of Mr. Factor? 

A. Yes, most of the time it was in cash. It may 
have been at times that I issued my own check to 
him. 

Q. Did you place any other bets for Mr. Factor? 
_A. He placed his own bets. I wouldn’t place 
bets. I never made a bet on a horse in my life. [854] 

_Q. Do you have a record of the loans you made 
to Mr. Factor? 

A. I have not. I don’t keep books and I don’t 
have any records. All the records were kept by my 
nephew. He’s got all the records on his books, as 
far as I know. When I made certain loans to Mr. 
Factor, when he returned the money to me, I sim- 
ply notified my nephew. 

_Q. Have you ever borrowed any money from 
Mr. Factor? 

A. Yes, at times. 

Q. In any substantial amounts? 

A. No, just small loans from time to time. 

Q. Have you paid any other bills for Mr. Factor 
in New York City or elsewhere? 

A. I paid for him at the tailor—Wallack, a tai- 
lor on 57th Street; I paid for him at the St. Moritz 
Hotel; I paid some bills for his wife over at Mil- 
grim’s, various times. He had no checking account 
here and when he would come here he would give 
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me the cash and I would make out checks and pay 
for them. If he didn’t have the cash, I would lay 
out the money for him and he would eventually 
give it back to me in due course of time. 

Q. In 1936, did you have an account at the 
Underwriters Trust Company of New York? 

A. I had an account at the Underwriters Trust 
Company, 54th and Sixth Avenue Branch, but I 
do not remember the year. 

Q. Did you make payments from that nee 
in behalf of Mr. Factor? 

A. I believe I did. 

Q. Do you recall what payments were made 
from that account for Mr. Factor? | 

A. Ido not recall. 


I have carefully read the foregoing statement, 
consisting of nine pages, inclusive, which is a tran- 
script of questions which were propounded to me 
and my answers to such questions. I hereby certify 
that the foregoing answers are true and correct, 
and that I have made the corrections shown and 
placed by initials opposite each correction. 





/s/ WILLIAM BLEET. 
William Bleet. 


Subseribed and sworn to before me this 23rd a day 
of October, 1942. 
/s/ WALTER A. JOHNSON, 
Special Agent. [855] 
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FEDERAL BROKERS 


5 South Clark Street, Chicago 
Phone Dearborn 3330 
July 6, 1936 
Dear Jack; 

I hope the money reached you as promptly as you 
wished. I would like to call your attention Jack, 
to your loan #104335 calling for your bracelet. The 
principal amount due on March 3, 1936 is $7034.00. 
As you recall our interest arrangement was based 
on monthly payment. There is now due on same 
the sum of $572.10 up to July 10, 1936. Will you 
be good enough and remit us this amount together 
with your contract for which a new one will be 
returned. 

I did not deduct the interest on the $20,000.00 
loan as I felt that you might need the entire 
amount. You will help us greatly by remitting 
promptly each month your interest payments. I 
am asking you to do this only because we look to 
these interest payments in a great measure for 
financing ourselves. 

Of course Jack this request is made only where 
you feel by so doing it will not cause you any 
inconvenience. 

Hope you are enjoying good health and making 
a lot of money, I remain with kindest regards from 
Ben and 


Yours very truly, 
/s/ JOE HIRTENSTEIN. 
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HESS EXHIBIT "J" 


. Province de Québec 


DEPARTEMENT DU SECRETAIRE SECRETARY’S DEPARTMENT 


Prospectus a transmettre au Secrétaire de Detailed return to be sent to Provincial 
Ia province Ie ou avant le ler septembre, en Secretary on or before the first day of Sep- 
vertu de l’article 4 de la Loi des Renseigne- tember, under section 4 of the 
ments sur Jes compagnies (Statuts Refon- Information Act (Revised Statutes of Que- 
dus de Québec, 1925, chapitre 228). (1) bec, 1925, Chap. 228). (1) 


a) Lenom dela compagnie; . 
The name of the Company; 


b) La désignation des lois en vertu desquelles 
Te: COnNRSTISE ELE CORItIIEe ns tecrcrencereeneen 


The citation of the Laws under which the company 
was incorporated, 


. 
” 


Perrrrrertrtrririrrrtiiriiit itt 


Le mode de constitution en corporation soit 
par loi spéciale, lettres patentes ou autrement, 
Pt la date de cette constitution en corporation: Re eee Cena enarrototaeatececeoneareneersee 


The monner in which the company was incor- 

porated pe oat a 0ig ao or by letters 

Potent or otherwise ond the date thereof: = (ts ON S..Pationte...... 
Si Vexistence de la compagnie est limitée par 

une Jot ow: sutrement: et. Gans ce: ces, te: pE- 

riode de son existence non encore écoulée, et 

ai cette période peut etre légalement prolon- 


Whether the existence of the company is 

yh per pe Re ENT TIF ond, fm te ered of 
is existence y to elapse, and 

period may be leufully extended; 


Si la compagnie est une corporation valide et 
subsistante; 


Whether the company is a salid and subsisting 
corporation; 


ou des fins de la 


A concise and general statement of the nature of . 
the business or objects of the company; —_ MaDe ne han aan Pape ccce eo cocscceosecacoarecesn 


Les noms, résidences et adresses postales des 
président, secrétaire, trésorier, directeurs et 
gérantdelacompagmic; «§«-_ Cit eeensusssussusarsosssssnsorsnssssessncnnsoecncnconcosonscucacsnsnnansunnnasesersesesenesna 


Prese 
The name, residence ond post-office addresses < Victor walter “Gente 


SMdsBrease VY 
Fa sr 7 pt hae ela eho Y Aieqiagting 4 aft eae 


rect 
Le nom et I’adresse postale de l’officier en chef 
ou gérant en cette province; re CN RET MARC NTL Oot reecrepesentrerteeraerecsanmaneaeeerenyeers 
The name and post-office address of the chief 
Officer or manager in thss Province; ee sueanunennesnecaversessssuessesseansssusunensannennnnnsensnnenesneenesnssneanennenneneeeng 
L’endroit du bureau principal de la compagnie, 
en indiquant la rue et le numéro lorsque cest 


Un état précis et général touchant la nature 
des affaires compagnie; 


Prrrrrrr 


giving the street and number when possible; ---—Gorner Peek: 


The location of the ROI of the company, 507 Dominion Square Building 
at 


(1) On trouvera copie de cet article 4 a la page 4 (1) Copy of Section 4 will be found on the 
de cette formule. 4th page of this form. 


Un honoraire de $10.00 doit ere transmis A fee of $10.00 must be transmitted 
avec ce rappert. with this repert. 
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L’endroit de la Exincipale:place d'affaires dans 

cette province, meee e¢ bureau principal 

est situé en dehors de fa province; 

The location of the princi; e in this Prov- 

eee when the heed ofiee OS sg outside the 
ovince; 


La date a laquelle a eu lieu la dernidre assem- 
blée annuelle de la compagnie; 


The date upon which the last annual meeting 
of the company was held; 





nhtinued ) 


Le montant de la dette résultant des bons ou 
obligations émis par la compagnie; 


The amount of the bond or debenture debt of the 
company; 





Un état détaillé des immeubles qu'elle possdde 
dans la province, l’endroit ov ils sont situés et 
leur valeur; 


A detailed statement of the real estate owned by 
st situated within the Province, where situated 
ond the value thereof; 


Et en outre, s’il s'agit.d’une compagnie possédant 
un capital-actions:— 

n) Le montant du capital-actions de la compagnie 
et le nombre d’actions dont il se compose et 
leur description; 

The amount of the capital stock of the 


company 
the number of shares tnto which it is divided and 
their description; 


Le nombre d’actions émises et réparties ainsi 
que le montant payé sur icelles; 


The number of shares issued and allotted and the 
amount et asa 5O shares all paid 


La valeur au pair et, 4 défaut de valeur au pair, 
la valeur du marché ou, s’il n’y a pas de valeur 
du marché, la valeur réelle de ses actions d’aprés 
le dernier bilan de la compagnie; 


The par value and, if without par value, then 
the market value, or, if there be no market value, 
the actual value of its shares according to the last 
statement of the company; 

Le montant total des actions émises comme 
actions privilégiées et la date et le mode d’émis- 
sion de ces actions privilégiées; 


The total amount of shares issued as preference 
shares, and the date and manner of creation 





Le Pager total payé sur ces actions privilé- 
gies; 


The total amount paid on such preference shares; 


Le nombre total et le montant des certificats 
d’actions au > ainsi que les noms, rési- 
dences et_ epoetaies di 

qui ces actions ont été émises; 


The total number and amount of share warrants 
and the names, residences and post-office ad- 
dresses Of the persons to whom the shares were 
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Le nombre d’actions, s’ 
considération d’un 


yées; si aucune action n’est ainsi 
€mise, ce fait doit étre déclaré; 


pia repent carr pp Lamar pana 
or any transfer of assets, goodwill, or for 
salueitherithonimonay lantiticnrtentiione tick 
the same are paid; if none are so issued, this fact 
33 lo be stated; 

Tout autre renseignement qui peut étre requis 
par arrété ministériel pubhié dans la Gazette 
officielle de Québec. 


Such other information as be required 
erder-i-counc published in the Queer tse 


De plus, si la compagnie peut disposer de ses actions 
moyennant un escompte ou une prime:— 


v) Unedésignation de la loi en vertu de laquelle ces 
actions ont été émises moyennant un escompte 
ou une prime; 


A citation of the law under which such shares were 
sssued at a discount or premium; 


Le nombre des actions vendues ou autrement 
cédées moyennant un escompte ou une prime; 


The number of shares sold or otherwise disposed 
of at a discount or premium; 


Le taux auquel ces actions ont été vendues ou 
cédées; 


’ 


The rate at which suck shares were sold or dis- 


L’énumération des formalités observées et 
- les dates auxquelles elles l’ont été; ; 


The enumeration of the formalities complied with 
and the date when they were so done. 


Je, 


€tant dament assermenté, déclare et dis que j’ai 
pris connaissance du prospectus susmentionné et 
que les réponses données aux différentes questions 
sont des r vraies et représentant bien un 
état des affaires de la compagnie. 


Assermenté devant moi, 2.., 


étant diment assermenté, déclare et dis que j’ai 
pris connaissance du prospectus susmentionné et 
que les réponses données aux différentes questions 
sont des vraies ¢t représentant bien un 
état des affaires de la compagnie. 


None=- all for eash 


And, if the company may dispose of ils shares at @ 
discount or premium, in addition:— 


Wot applicable 


Ty... VLG. £OR.. Wa LG Or... LOHmBA. Th oeeescccecccccsseeeceee 


director of... OU TRAY FINANQS CORPORATION LD 
being duly sworn do declare and say that I have 
taken cognizance of the above detailed return and that 


the answers given lo the various questions are true 
answers and sepresent well @ statement of the affairs 


of the com; = , 
Yon treal 
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LOI DES RENSEIGNEMENTS SUR Ao 
COMPAGNIES 


Statuts Refondus de Québec, 1925, chapitre 
228, tel qu’édicté par 20 George V, 
chapitre 87. 


. 1—Le ou avant le ler jour 
chaque année, sans avis ou 
ct prove constituée en vertu 


(Voir renseignements et détailsaux pages 1, 
2 et 3 de cette formule). 


2.—Un duplicata de ce ra et de l’affidavit 
lattestant doit étre conserv mubbexeenipciocpel 
ou 2 la principal place d'affaires de la compagnie 
dans a province, pes re cami pat tot a 
Se er eer ecenean 


3.—Le ra rapport de 


te compagnie doit étre 
attesté par | directeurs. 


indedaurdoien 


personne agis- 
ereneatite odes dans la 

d’une compagnie ayant sonibueaninan? 

la province est passible, en sus des frais, d 


S—Le eacrétaire de la: province peut, dea <i 
cerétion, et pour une raison valable, prolonger le 
dia port ptparation ea remise dcx reppor 


réception d’une révocation — de cet pa es oo: 


le repetraiem peut. prociger a Tenregatemen 


COMPANIES’ INFORMATION ACT 





wing information and 


(See information and details on pages 1, 2 
and 3 of this form). | 


2.—A_duplicate of such return and of the affi- 
davit of verification shall | 


iopected’ by, any shareholder 
‘onpeey: company shall 
80 = the same un’ ther return is produced 
under the provisions of this Act. 


3.—The return of every shall be verified 
by the affidavit of any two of the di 
company. 


4.—If a com 
wit een 
and officer of the company, 


5.—The Provincial Secre' 
tion and for good cause, 
and delivering any such return. 


—— 


may, at his discre- 
the time for making 


any instrument 
sre notice ‘that the company in question is 


or in default in complying ' 
quired by this Act. 
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RESPONDENT’S EXHIBIT “V” | 


John Factor Oct. 8, 1944 
1836 | 


Collector of Internal Revenue, Chicago, Il. 
Income Tax Division | 


Gentlemen: 


Relative to your claim for additional income tax 
for years mentioned in your letter, I wish to state 
that to the best of my knowledge and belief, I do 
not owe any additional tax for these years. In 
order to clear this up I would like a heating to 
present the necessary evidence and records to sup- 
port this statement. As my records are in Chicago, 
I request that the hearing be held there. [f this 
hearing is granted, I further request that I be 
given sufficient time in Chicago prior to the/ actual 
hearing to check the records and to conta¢t wit- 


nesses. If this request is not approved I | would 
like an extention of time until I am released from 
incarceration. | 


As far as Mrs. Rella Factor is concerned she had 
no income of any kind during the years mentioned 
in your letter. 


Yours truly, 


/s/ JOHN FACTOR 
1836 


[Stamped: Received Nov. 4, 1944. Internal 
nue Agent in Charge, Chicago, Illinois. ] 
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RESPONDENT’S EXHIBIT “W” 


Director of Internal Revenue 

Appellate Division 

17 North Dearborn Street 

Chicago, Illinois 

Re: Jack Factor Tax Court Docket No. 12440 
Taxable Years 1935, 1936, 1937 and 1939. 


Dear Sir: 


We are submitting herewith additional data, facts 
and arguments in connection with some of the un- 
settled issues in the above-captioned case. 


Issue No. 1 


Income from Montray Finance Corporation, Ltd.— 
| Years 1935 and 1936—and income from Gold 
| Underwriters Canada, Lid—Year 1937. 


In connection with the above-stated issues, after 
giving consideration to all of the facts and evidence 
in this matter and after arriving at a basis of items 
deemed includible in the income of this taxpayer 
in the tentative amounts of $58,950 for 1935; $179,- 
175 for 1936; and $102,775* for 1937, there still re- 
mains for consideration the following items: 

(a) Either in the latter part of the year 1934 or 
the early part of 1935, Petitioner advanced the 
sum of $25,000, which moneys, it is contended, was 
used initially to launch the Canadian operations 
through the Montrey Finance Company. This 
money was forwarded by the Petitioner by means 


* Pencilled correction $135,520. 
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Respondent’s Exhibit “ *__(Continued) 
of a draft secured from the Bank of America, 
Hollywood and Highland Branch, in Los Angeles, 
which was made available for the English counter- 
part of the Canadian business. These funds were 
used in England for the purposes of either acquir- 
ing stocks used in the selling organization in Eng- 
land or for the purposes of other expenses and 
costs, and such amount of $25,000 generally was 
accounted to the Petitioner through moneys re- 
ceived by him from the Montrey Finance |Corpo- 
ration and the Gold Underwriters Canada, Ltd., 
which amounts had heretofore been charged ‘as tax- 
able income. [1012] | 

As indicated above, this draft was drawn on a 
London bank and was paid there to Jules; Bache 
& Co., which company in turn made these funds 
available to Nevins & Goulding. The Petitioner 
made several unsuccessful attempts to secure the 
bank’s records on this transaction, but was recently 
informed by the Bank of America that such type 
of records were destroyed if they were over) fifteen 
years old. The manager of the bank who might have 
recalled this transaction has since died. The Peti- 
tioner contends that the aforesaid amount of $25,- 
000 should be allowed as an additional cost 

(b) Another item considered by the Petitioner 
as an offsetting cost against the Canadian income 
proposed to be included is one of $25,000 expended 
by the Petitioner either in the year 1936 or 1937. 
As the Government’s records should show, the Peti- 
tioner forwarded this amount of $25,000 from New 
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Respondent’s Exhibit “W”—(Continued) 
York through his nominee, Herbert Ebenstein, to 
the Diana Gold Mine in Winnipeg in payment for 
certain stock of that mine. This stock was received 
by Mr. Ebenstein, who delivered same to Mr. A. 
Burman. Mr. Burman either forwarded this stock 
to Gold Underwriters in Canada, or to H. J. Gould- 
ing in London, England, for the purposes of mar- 
keting said securities. The proceeds received on 
these sales were accounted for to the Gold Under- 
writers Canada, Ltd. which in turn forwarded vari- 
ous funds to the Petitioner herein, which the Peti- 
tioner has heen charged with as taxable income. Part 
of the proceeds on this particular transaction were 
forwarded from England to Canada. Funds so for- 
warded were not identified as resulting from any 
particular transaction or transactions. It is the 
Petitioner’s contention that this item of $25,000 
should be allowed as an expense or cost item as an 
offset against the income with which he has been 
[1013] charged for the taxable years 1936 and/or 
1937; and it is Petitioner’s contention that this is 
substantiated by the above and by the evidence. 

(c) Business Expenses. The Petitioner contends 
that since he is being charged with income by rea- 
son of the security transactions of the aforemen- 
tioned Canadian corporations, that he is entitled 
to receive, as an offset deduction, items of ordinary 
and necessary business expenses not heretofore al- 
lowed in any computations. During the taxable 
years 1935, 1936 and 1937 the Petitioner paid out 
of his own pocket and directly to William Bleet a 
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Respondent’s Exhibit “W"—(Continued) 
draw of $100.00 a week for expenses and services 
rendered by said Bleet in connection with the (Cana- 
dian operations. This item, therefore, totals at least 
$15,000.00. Further, it is the Petitioner’s contention 
that in developing and promoting the various 'trans- 
actions during the years 1935, 1936 and 1937, re- 
sulting in the large sums of income with which he 
is charged, he incurred many expenses which he 
deems ordinary and necessary under the income tax 
laws. During the three taxable years in question, 
it was necessary for him to incur substantial travel- 
ing expenses from his residence in California to 
New York and other parts of the country. In| addi- 
tion to this, he incurred large hotel bills and enter- 
tainment expenses which were deemed necessary 
in order to secure a source of supply for the securi- 
ties which were shipped to Canada or made /avail- 
able to the Canadian corporations. The Petitioner 
estimates on a very conservative basis that he ex- 
pended at least $10,000.00 a year for each of the 
three years for such purposes. It is Petitioner’s 
contention, therefore, that he is entitled to anjaddi- 
tional deduction of $45,000.00 for expenses. [1014] 

(d) Lee Gordon—$2,500.00. This individual was 
hired by H. J. Goulding as a salesman in England 
on a commission basis. Either Lou or Camille Pitts 
had a check drawn to him for commission due to 
him by the Montrey Finance Company for $2,500.00 
in the year 1935. This represented his commissions 
in addition to other commissions previously re- 
ceived from England or Canada. His statement that 
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Respondent’s Exhibit “W”—(Continued) 
he was a stranger to the Petitioner is erroneous 
since he knew the Petitioner from the year 1920. 
The check was made payable to him and was cashed 
by him for his own benefit, and does not represent 
income to the Petitioner. 


Issue No. 2 
Interest Deductions 


The Petitioner has determined after a prelim- 
inary survey of some cancelled notes and corre- 
spondence that he is entitled to deduct items of 
interest in the amount of $572.10 for 1936; $80.00 
for 1937; and $637.52 for 1939. There is attached 
hereto photostatic copy of cancelled notes and cor- 
respondence as further evidence of this contention. 


Issue No. 3 


Mortgage Losses 


(a) During the taxable year 1937 the taxpayer 
incurred two substantial losses from the sale of 
mortgages. The first transaction was one involving 
the Ginsberg mortgage and involved a sale of four- 
fifths of Note #3 which amounted to $50,000.00 for 
a total price of $15,000.00. There is attached hereto 
a photostat of a signed letter dated May 22, 1937, 
by the purchaser, Sol Hoffman, a Chicago attorney, 
acknowledging [1015] this sale. This mortgage in- 
volved the real estate located at the southeast cor- 
ner of Greenview and Lunt Avenues and the note 
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involved in said sale was acquired by the Petitioner 
in the early 1930’s at face value. Thus it is the 
Petitioner’s contention that he sustained a £25, 000 
loss on the sale of said mortgage. 

(b) The Petitioner recalls that in the late 1920’s 
or in 1930 he purchased a Note #5 from the old 
Foreman Bank, for the face amount of $65,000.00, 
with interest coupons attached, and that said note 
was collateralized by a mortgage in the form of a 
trust deed on the real property described as Buena 
Broadway Apartments, 901-903 Buena and 4444- 
4446 Broadway, Chicago, Illinois. This trust deed 
was from George L. Kourakis and wife to the Fore- 
man Trust & Savings Bank, was filed on August 
31, 1927 and recorded as Document No. 9764597. 

On July 26, 1932, in Action No. B245661, |Circuit 
Court, a bill of complaint was filed seeking to fore- 
close because of the default on the mortgage notes, 
including the Petitioner’s Note #5, and the interest 
coupons attached thereto. On April 18, 1933, Harry 
Cohen, acting as Jack Factor’s nominee, filed a sup- 
plemental bill of complaint alleging that by reason 
of the suspension of business of Foreman and the 
appointment of a receiver that such bank was no 
longer qualified as trustee under the trust’ inden- 
ture and that he, Cohen, was petitioning the court 
to foreclose the lien as owner of Note #5 and the 
coupons attached thereto. ! 

On March 9, 1934, the court issued its | decree 
approving the master’s report of sale and distribu- 
tion. The real estate was sold for $40,000.00; and a 
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deficiency judgment in favor of Harry Cohen was 
issued against the debtor in the amount of [1016] 
$42,999.39. The period of redemption expired on 
May 16, 1935 and the court ordered the receiver 
to turn the real estate over to Samuel Hoffman, 
assignee, who continued to hold the property and 
the deficiency judgment for the benefit of Jack 
Factor. 

On March 25, 1936, Samuel Hoffman sold the 
property for $10,000.00 to Thomas Mack and wife, 
and gave a warranty deed which was recorded as 
Document No. 11732994. There is attached hereto 
as exhibits, photostats of an accounting made to 
Jack Factor in 1936. Such accounting shows a 
credit to Factor’s account for said $10,000.00 of 
sales proceeds. Also note photostat of letter from 
Stein, Brennan & Co., dated January 30, 1935, 
showing that said brokerage firm held securities, 
including the Kourakis note, for Jack Factor in 
1933 and prior thereto. 

It is this Petitioner’s contention that he suffered 
a bad debt loss in the amount of $25,000.00 ($65,- 
000.00 less property valued at $40,000.00) in the 
year 1935 when the statutory redemption period ex- 
pired and he found that the judgment was uncol- 
lectible. Further, it is the Petitioner’s contention 
that he suffered a loss of $30,000.00 ($40,000.00 
basis for the property less the $10,000.00 received 
on the sale) in the year 1936 when the property was 
sold to Cardwell. 

(c) It is the Petitioner’s further contention that 
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the losses resulting from the sales above described 
in (a) and (b) represent losses deductible |in full 
and do not represent capital losses limited! by the 
provisions of the Revenue Act in effect for the year 
1937. During the taxable year in question, and even 
for the prior years, that is, 1935 and 1936, the Peti- 
tioner was engaged in the marketing of securities 
for customers. [1017] In fact, the Petitioner is be- 
ing charged with income during the years 1935, 
1936 and 1937 resulting from his trade or business 
of marketing securities for customers. The time 
devoted by the Petitioner and the extent of} his ac- 
tivities were such that it cannot be concluded that 
he was making profits or incurring losses! as the 
ordinary passive investor might do. The contention 
is therefore made that the aforementioned losses 
incurred from the sale of said mortgages should be 
allowed in full as deductions against any ordinary 
income of the Petitioner for the taxable year. 


Issue No. 4 
The Taxable Year 1936 


The Petitioner has been limited to a $2,000.00 
capital loss on the sale of securities which resulted 
in a loss of $12,304.87. Although this loss was in- 
curred through transactions handled by a stock 
broker firm, it is the Petitioner’s contention that 
said losses should be treated as losses from his trade 
or business for the same reasons as designated in the 
above Issue No. 3. | 
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Issue No. 5 
Bank Deposits—1935 


For the taxable year 1935 the statutory notice 
issued to the Petitioner recommends the inclusion 
of income of $44,383.19. The notice states that this 
represents deposits made to an account in the name 
of Camille Pitts at the Lake Short Trust and Sav- 
ings Bank, Chicago, Illinois. This account was 
opened by the Petitioner in the name of his nomi- 
nee, Camille Pitts, for the purpose of enabling Miss 
Pitts to pay the Petitioner’s bills during his ab- 
sence from the city. This account was a personal 
account and [1018] no deposits therein represented 
income of any kind. The deposits made in the ac- 
count represented such items as loans repaid, trans- 
fers from other accounts, or loans from friends or 
loans received on personal jewelry. The Petitioner 
claims that it is error to include said deposits as 
income since it is inconsistent with the Govern- 
ment’s theory of charging him with income repre- 
sented by funds received by him from the Canadian 
operations. There has been included in the income 
charged Petitioner funds received directly by him, 
or through nominees, or paid to his creditors, and 
since there were no other sources of income to the 
Petitioner for the taxable year other than the pro- 
ceeds resulting from the Canadian operations, it is 
error, or duplication, to include the deposits of the 
Lake Shore Trust and Savings Bank as income. 
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Issue No. 6 
The Taxable Year 1939 


The Petitioner filed an income tax return for the 
calendar year 1939, showing in Schedule D of said 
return profits realized from his operations ‘in the 
A. A. Slater and Company. Said return reflects 
total net receipts of $14,841.13, which is the net 
amount arrived at after deducting an amount of 
$20,908.87 loss claimed against total receipts of $35,- 
750.00. In addition to a Schedule D on said return, 
the taxpayer reports a gain from trading in wheat 
and said return shows a total original income tax 
liability assessed of $392.50. The statutory) notice 
for the year 1939 includes in the recommended in- 
crease in net income for said year an amount of 
$90,000.00 as received and invested by the Peti- 
tioner in the Old Oak Bottling and Distributing 
Corporation. As the Government’s records should 
show, the Old Oak Bottling and Distributing Cor- 
poration was an Illinois corporation organized in 
1939. [1019] The Petitioner was the President and 
the bookkeeper acted as Secretary of the corpora- 
tion. The corporation operated five liquor stores in 
Chicago and engaged in the retail and wholesale 
liquor business. The corporation had an authorized 
capital of $90,000.00 and, to the best recollection 
of the Petitioner, the paid-in capital consisted of 
approximately $43,000.00. The Petitioner | recalls 
that the aforementioned $43,000.00 in paid-in capi- 
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tal was contributed equally by him, Henry Bern- 
stein and Maxwell Oxman, and was evidenced by 
$26,000.00 in cash and the balance in whiskey ware- 
house receipts. In the year 1940 the Petitioner be- 
gan to liquidate the business. He closed one store 
and sold two. The proceeds from the sale went into 
the business of the corporation. The remaining two 
stores were transferred by bill of sale in May or 
June of 1940 to Bernstein. The Petitioner states 
that he derived nothing from this entire deal 
through salary or any other income from this par- 
ticular operation. He believes that this corporation 
was dissolved in 1940 or a short time thereafter. 


It is Petitioner’s contention that no tax or pen- 
alty or interest may be asserted against him for 
the year 1939 since the statute of limitations has 
tolled for said year, and further, there was no, nor 
can there be shown to have been, any fradulent 
intent on the part of the Petitioner to evade the 
payment of income taxes for said year 1939. 


Respectfully submitted, 


/s/ JACK FACTOR. 
Jack Factor. 


The undersigned, Jack B. Rubin and J. oseph M. 
Solon, do hereby certify that they prepared the 
foregoing memorandum as attorneys for and on be- 
half of the aforesaid taxpayer-petitioner, Jack 
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Factor, on the basis of information submitted to 
them, and they do not know of their own knowledge 
whether or not the facts as set forth therein are 
true and correct. | 





/s/ JACK B. RUBIN. 
Jack B. Rubin. 


/s/ JOSEPH M. SOLON. 
Joseph M. Solon. [1020] 
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